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The Effect of the Statute of Frauds on Oil 
and Gas Transactions* 


The Sixth Section of the Statute of Frauds has remained virtually un- 
changed since its passage as G.S. 1868, Ch. 43, Sec. 6. So far as material here, 
it reads as follows: 


“No action shall be brought whereby to charge a party upon any 
special promise to answer for the debt, default or miscarriage of another 
person; ... or upon any contract for the sale of lands, tenements or 
hereditaments, or any interest in or concerning them; . . . unless the 
agreement upon which such action shall be brought, or some memoran- 
dum or 'note thereof, shall be in writing and signed by the party to be 
charged therewith, or some other person thereunto by him or her law- 
fully authorized in writing.” (G.S. 1935, 33-106). 


This paper is limited to a discussion of the foregoing statute and the de- 
cisions construing it as applied to oil and gas transactions. 

The Kansas Supreme Court in Sealock v. Auto Company, 110 K. 304, 
well stated the purpose of this section of the Statute of Frauds, in the follow- 
ing language: 

“Of course, the object of the statute was to prevent fraud and per- 
jury by removing the temptation to hold parties to verbal contracts for 
the sale of real estate out of which contracts so many were and are in- 
clined to escape by the avenue of perjury...” (p. 304). 

At the outset we pass over the many early cases in which our court had 
come to use the words “license,” “personal property,” “incorporeal heredita- 
ment,” and “profit a prendre” interchangeably in referring to the interest 
created by an oil and gas lease, as not being within the scope of this discus- 
sion. 

*The author of the above article is unknown at the present time. 
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However, it may be noted that the able opinion of Mr. Justice Thiele in 
Burden v. Gypsy Oil Co., 141 Kan. 147, reviews most of the Court’s previous 
decisions touching on the nature of the legal interest created by an oil and 
gas lease and fairly well rationalizes the fundamental differences involved 
in their use. (See also Summers Oil & Gas, Perm. Ed. Sec. 161; and 5 Kans, 
Bar Journal 306.) 

The first case before our court involving the subject of this paper was 
Goss v. Rothrock, 102 Kan. 272, (1918) where a group-of buyers negotiated 
an oil and gas lease which was executed to one of their number, Lucas, for 
the benefit of all, under an oral agreement. Lucas advanced the purchase 
price and drew on the others of the group for their respective shares and 
the drafts were paid. Lucas assigned the lease to defendants, who took with 
such notice of the fact that Lucas held title as trustee for plaintiffs as to’ put 
them on inquiry, and prevented their obtaining higher rights than were held 
by Lucas. The Court held the Statute of Frauds interposed no obstacle to the 
claims of plaintiffs, the transaction not amounting to an oral contract for the 
sale of an interest concerning land, and that they were each the owners of 
their respective interests in the lease. 

Since the brief opinion discloses little of the Court’s reasons, we assume 
the Court was applying the general principle that where the person for whom 
the property is to be purchased furnishes the consideration for the convey- 
ance, a trust results in his favor, which is not affected by the Statute; and the 
facts out of which the trust arises may be proven by parole. This trust is said 
to arise by operation of law, and to be based on the natural equity that he 
who pays for the property should enjoy it. 

In the same volume is the report of Robinson v. Smalley, 102 Kan. 842, 
where the court first passed on the applicability of the Statute of Frauds to 
an oil and gas lease. 

The defendants, husband and wife, agreed orally to execute and deliver 
an oil and gas lease to plaintiff covering part of their homestead. The hus 
band did execute the lease but his wife declined to do so. The Court said: 


“While the court has held that an oil and gas lease of the kind under 
consideration does not constitute a conveyance, will not support a me- 
chanic’s lien, does not operate as a grant and severance of mineral in 
place, and creates no estate proper in the land itself, it does create an in- 
corporeal hereditament. A contract for the sale of hereditaments, wheth- 
er incorporeal or corporeal, is within the sixth section of the Statute of 


Frauds.” (p. 843). 


In the petition damages also were claimed from the husband on the 
ground that the husband, for a consideration, orally contracted to procure the 
signature of his wife to the lease. On this phase the Court said: 


“The statute of frauds applies to the contract between vendor and 
vendee. This was not a contract by which Smalley agreed to sell any- 
thing, or by which his wife agreed to sell anything. The contract was 
purely one of employment to produce a stated result, and consequently 
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the statute of frauds has no application. The employment was somewhat 
analagous to employment of an agent to negotiate a purchase of land,” 


(p- 843), 
and need not be in writing to be actionable. 


The same year, White v. Green, 103 Kan. 405, was decided. There the 
defendant orally agreed to execute to plaintiff an oil and gas lease on the 
familiar terms of a printed form, covering certain land. Defendant had not 
yet received the deed to his land, but promised to execute the lease after the 
deed was delivered. He received his deed, but refused to execute the lease in 
accordance with his oral promise, although the plaintiff offered the cash bonus 
required under the contract. Plaintiff, relying on defendant’s oral promise, 
had leased other lands on three sides of defendant’s land, thus making it 
especially valuable for oil and gas purposes and asked that defendant be re- 
quired to perform under his oral contract. The Court, in holding the con- 
tract unenforceable under the statute said: 


“While the lease may not have given title to the mineral in the 
land, it did give something in connection with the land which was cap- 
able of being inherited. In a number of cases it has been designated as 
an incorporeal hereditament. It is a grant in the nature of an easement, 
and it is something which may be inherited, and which the law and good 
public policy require shall be committed to writing. The lease herein 


involved is at least an incorporeal hereditament. . . .” (p. 409) 


and the oral contract is unenforceable, following Robinson v. Smalley, supra. 


In Bird v. Wilcox, 104 Kan. 800 (1919) an excluded partner under an 
oral partnership agreement, brought suit for an accounting and for recovery 
from his associates of his share of the proceeds of the business which consisted 
in procuring and selling oil and gas leases. The court held that while the 
leases themselves were, as between lessor and lessee, within the statute of frauds, 
because real estate was involved, the statute did not apply to the personal re- 
lations and obligations created by the agreement to deal in such instruments 
and divide the profits. 

Crawford v. Forrester, 108 Kan. 222 (1921), was an action to recover the 
value of an interest in certain leases owned by plaintiff and appropriated by 
defendant. Plaintiff was a driller owning equipment. Defendant owned oil 
and gas leases which he must develop or forfeit. They agreed orally to pro- 
cure a block of leases, taking title in defendant’s name, on which plaintiff 
was to drill. Defendant was to sell enough of the leases to realize $25,000.00 
which was to be paid plaintiff, and then to assign the remaining leases to 
plaintiff, who was to own 52% and defendant 48%. When sufficient leases 
were procured, the agreement was to be reduced to writing. They procured 
the leases. Plaintiff prepared to drill and incurred much expense in doing 
so and submitted a form of written contract, when he discovered defendant 
had disposed of all the leases in a manner to place them beyond plaintiff's 
reach. 
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The Court said: 


“. « . we have here a consummated contract, acted on and partially 
_ carried out by both parties. ... The subject matter of the contract—acqui- 
sition of a block of leases, development, sale of some leases, retention of 
others, disposition of proceeds of sale, and division of interest in leases 
retained—was perfectly definite. 
“The contract was not affected by the statute of frauds, because it 
dealt with the personal relations of joint adventurers, and not with the 
sale of real estate.” (p. 223). 


Sawtelle v. Cosden Oil Co. (1929), 128 Kan. 220, concerned an oral con- 
tract whereby defendant agreed to assume and pay plaintiff's labor bill against 
a contractor who at the instance of defendants had undertaken to drill an oil- 
and-gas test well to a depth of 3800 feet, but who threw up the job at 2929 
feet and went off without paying his laborers, of whom one was this plaintiff. 
Plaintiff and other laborers in like situation had attached the defendant’s 
property and were about to file labor liens against the leasehold and equip- 
ment when defendants made arrangements with an expert driller to com- 
plete the well. To enable the driller to prosecute this job without hindrance 
and without being deprived of the use of the attached property, and to avert 
the threatened liens, defendant orally agreed to pay his claim and those in 
like situation with himself. Plaintiff and his fellows permitted the driller to 
use the attached property and forebore to file their lien claims and defendants 
prosecuted their drilling project without interference. 

Contention was made that there was no consideration for the oral con- 
tract, and that the contract itself, being’ oral, was void under the first clause 
of the Sixth section of the statute of frauds. But the Court said: 


“That feature of the statute of frauds which denies the binding force 
of a promise to answer for the debt of another unless evidenced in writ- 
ing and signed by the promisor does not materially affect this case. Either 
the defendants, for a sufficient consideration passing to themselves, ob- 
ligated themselves to pay the plaintiff’s claim or they are not bound.” 
(p. 222). 

Defendants had spent a lot of money on the uncompleted hole and must 
finish it to contract depth to get their “bottom hole” money. The leasehold 
property and drilling equipment were tied up by the attachment proceedings 
and threats of liens were impending. 


“An adjustment and understanding concerning these matters which 
neutralized for the time being the effect of the attachment and held off 
the imposition of statutory labor liens was quite a substantial considera- 
tion, both as a hindrance to the laborers and as a benefit to the defend- 
ants, and the obligation thereby assumed was an independent one made 
by defendants on their own behalf, not merely a promise to answer for 
the debt of another.” (p. 222). 
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Gates v. Syndicate Oil Corporation, 132 Kan. 272, (1931), an action for 
specific performance, held a parol contract to transfer an interest in an oil and 

lease is within the inhibition of the statute and unenforceable and also de- 
termined several additional questions. | 

Hoyt, agent and state manager for defendant, with limited powers to 
secure leases and contracts for submission to and acceptance by, the defendant, 
submitted to it a lease. His letter in part stated that an undivided one-half 
interest in the lease could be secured from Phillips ‘for the drilling of a well. 
It explained the territory and itemized the cost of drilling, if the test resulted 
in a dry hole, at about $6500.00. The letter also stated: 


“In case the company does not wish to take the entire gamble, we 
can do the same as we drilled the Fuller lease. That is, the company put 
in the derrick, pipe, fuel and water, and Gates will drill the well, each 
for one-half interest. In this way I believe the company’s interest in the 
play will not exceed $2050.00” 


and gave the items making up that amount. He added: 


“If this deal interests you or not, please wire and state which of the 
two plays you wish to take, if either.” 
In answer, defendant’s president wired: 

“Letter just received; accept Phillips deal with Gates for one-fourth 
interest, if you recommend. Write your opinion future possibilities, gas 
proposition, where dry hole drilled.” 


Plaintiff had drilled other wells for defendant at $2 per foot and a per 
diem for drilling-in and completing, receiving his pay only after the well was 
completed. He also had drilled three wells for defendant for an interest in 
the lease, at least one of which was drilled under written contract. 

The deal with Phillips was made, defendant had a derrick erected and 
Hoyt, the defendant’s agent, notified plaintiff he could move in with his 
drilling equipment. Plaintiff drilled and completed the well as a producer. 
Plaintiff dealt only with Hoyt, the agent, who at no time advised defendant 
under what conditions or plan the well was being drilled. At various times 
during the drilling, defendant’s president requested Hoyt to obtain a written 
contract from plaintiff, embodying the terms on which it was to be drilled, 
if it was to be drilled for a one-fourth interest to plaintiff, but no such contract 
was made. After completion Phillips executed and delivered to defendant an 
assignment of an undivided one-half interest in the lease, which was recorded. 
Plaintiff made demand on defendant for an assignment of one-fourth of the 
lease, which demand was refused and defendant tendered money to plaintiff 
for his services at $2 per foot and per diem compensation. Quoting from the 
opinion, (p. 276): 

“We think ... the writings were not sufficient to take the transaction 


without the statute. It is conceded that a single writing or an assignment 
of the interest is not necessary to take the case out of the statute and that 
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it may: be done by a series of writings or memoranda, but the writings 
taken together must of themselves be such as to show the necessary ele- 
ments of a contract . . . ‘without having recourse to parol proof’ . . . The 
letter and telegram left essential elements of a contract to parol proof, 
and where part of them are in parol, they are deemed to be within the 
inhibition of the statute. In a case involving the validity of an oil lease 
it was said: ‘Such an agreement is not binding unless all the terms and 
conditions are agreed on and nothing is left to future negotiation.’ . . , 
Grow v. Davis, 110 Kan. 214. The writings we have here do not indicate 
how or on what part of the lease a well was to be located, how deep it 
should be drilled, the time when it should be commenced, or the time 
when an assignment should be made . . .” 


The letter suggested a well might be drilled on the same terms as the 
Fuller lease, but there was nothing in the writing to show the terms upon 
which that was done. Defendant’s telegram in response, suggesting giving of 
an interest to plaintiff for drilling was not an acceptance of a proposal by 
plaintiff to give him an interest for drilling. 


“It was no more than a statement that that plan might be adopted 
if Hoyt recommended it. The record, however, does not disclose that 
such a recommendation was made. These writings were a tentative ex- 
change between defendant and its agent in which plaintiff did not en- 


gage,” 
and occurred before the contract with Phillips was completed and before any 
of the parties knew a lease would be obtained from Phillips upon which either 
defendant or plaintiff could have an interest or an opportunity to drill. 

The Court further held that since damages here could be compensated in 
money, the executed contract was not within the exception to the statute. 


“Plaintiff contends that where work has been performed under a 
parol contract, one required to be in writing, such performance will 
operate to take the case out of the statute. The statute has declared every 
parol contract concerning lands is within the statute of frauds and is 
unenforceable. An exception has been made where the damages cannot 
be compensated in money. Here the compensation can be made in money 
and is therefore not within the exception. . . . Plaintiff was not entitled 
to specific performance.” (p. 278). 


Shoemake v. Davis, 146 Kan. gog, (1937), was an action to enforce an 
oral contract concerning the acquisition of an oil and gas lease and for an 
accounting pertaining thereto. 

Plaintiff was experienced in securing and selling oil and gas leases. De- 
fendant was a man of some means, an experienced driller and owned a drill- 
ing rig. 

: Plaintif learned a lease had been canceled and that the owner would 
lease for $1 per acre bonus and $1 per acre annual delay rental. He submitted 
the matter to defendant, who agreed to finance the deal. Plaintiff secured the 
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lease, drafted it to an agreed bank and defendant paid the draft, took up and 
recorded the lease in his own name. Although defendant testified that plain- 
tiff was to have 25% of the net profits on re-sale of the lease, plaintiff claimed 
to be entitled to a one-fourth interest in the lease, which had become valuable 
through discovery of oil, and the trial court found him entitled to such one- 
fourth interest. 

Defendant contended the oral agreement was unenforceable under the 
statute unless some sort of fiduciary relationship were shown to exist, postulat- 
ing the proposition that the relationship of the parties was not such a relation- 
ship as one of partnership or a joint adventure, arguing that there was no 
agreement between them to share whatever losses might be sustained nor as 
to the sharing of any profit which might be made out of the lease. 

The opinion stated that partnership and joint adventure have much in 
common; and that to a considerable extent a joint adventure is a partnership, 
not general in its field of operation and length of duration, but limited to a 
particular enterprise or venture. 

The Court said: 


“,.. the test of sharing profits and losses is not a conclusive determi- 
nant of the relationship of parties to a business undertaking. Just what 
technical designation should be ascribed to a business undertaking where 
one of two men agrees to contribute his money to the acquisition of an 
oil and gas lease, and the other contributes his knowledge and energy to 


the matter of obtaining such a lease, when their purpose is to make a 
profit by it? Sharing of losses? Yes, one will lose his money and the 
other his work if the project is a failure. Sharing of profits? Yes, if the 
venture is successful and there are profits to be shared. There is nothing 
in the decided cases nor in the textbooks which says that the sharing of 
profits and losses in a partnership or joint adventure must be the same in 
kind. Fairly considered, we think the agreement between plaintiff and 
defendant implies such a sharing of profits and losses, and was essentially 
a joint adventure,” (p. 912), 


and not within the statute, following Crawford v. Forrester, supra. 


McCrae v. Bradley Oil Co., 148 Kan. 11, (1938), was an action by lease 
brokers to recover under an oral contract for services in procuring and bring- 
ing about a sale to defendants of an interest in an oil and gas lease. Plaintiffs 
were to be paid for their services $4,000 and 20,000 barrels of oil out of any 
oil produced from the land described in the lease. The trial court overruled 
a motion to strike that part of the petition relating to the 20,000 barrels of oil 
and also a demurrer to the petition. Defendant appealed. The question pre- 
sented was whether the oral agreement, so far as it related to the 20,000 bar- 
rels of oil, was within the statute of frauds. 

The Court in its reasoning states: 


“Not every contract that touches or concerns land is within the stat- 
ute,” (p. 913), 
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and cites cases where oral contracts to settle a disputed boundary line, to par- 
tition land, to give security on real estate, for the sale of a dwelling house, and 
for the sale of timber to be cut, all have been held to be enforceable. 


“The general rule is that things attached to and forming part of the 
realty which are agreed to be severed therefrom; before the sale or 
promptly after the formation of the contract are not an interest in land 
within the statute. Minerals, though part of the realty, may be severed, 
and when severed become goods. A contract to sell severed iron ore 
would be a contract to sell goods even though the ore which the parties 
expected, or even contracted, should be the subject of the sale, was not 
yet mined.” (p. 915). 


In holding that such an agreement does not create an estate in land, but 
only a lien on the oil after it had been separated from the soil, the court said: 


“The contention is made that the agreement to give plaintiffs 20,000 
barrels of oil out of any oil produced from the land, granted to plaintiffs 
an overriding royalty; that an overriding royalty is an interest in the 
lease, and that an agreement to buy or sell an oil and gas lease or any 
interest therein is within the statute of frauds. . .. The Texas courts hold 
that an overriding royalty is an interest in land and cannot be alienated 
except by an instrument in writing. As we hold the agreement before 
us does not purport to assign or transfer an overriding royalty, we find 
it unnecessary to determine whether such royalty is real or personal 


property” (p. 917); 
although noting that an overriding royalty is classified as personal property 
for the purpose of taxation under the decision in Robinson v. Jones, 119 Kan. 


“Under the authorities . . . an oral contract for the sale of a present 
interest in stone, coal, iron or other mineral in the ground, or for uncut 
timber, is a contract for the sale of an interest in the land and unenforce- 
able. But under the common law there may be a constructive severance 
of such material, and an executory agreement for the sale thereof as 
goods or personal property when severed. The agreement sued on was 
not for a present interest in oil in the ground, or for the transfer of an 
interest in an oil and gas lease. 

“The subject matter of the action was to recover compensation for 
services performed. A part of his compensation was a certain number of 
barrels of oil when produced from the land. We think the agreement was 
one relating to personal property, and therefore enforceable.” (p. 918). 

This opinion seems in agreement with the distinction that while oil 
royalty is real property, Royalty Oil is personal property. 3 Summers Oil & 
Gas, 351. 

CONCLUSION 


To sum up, the decisions of our court to date have held the following 
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oil and gas transactions to be within the inhibition of the Statute of Frauds 
and therefore, unenforceable: 


An oral agreement to execute and deliver an oil and gas lease— 
Robinson v. Smalley, White v. Green. 

An oral agreement to assign an interest in an oil and gas lease.— 
Gates v. Syndicate Oil Corp. 

Where a series of writings or memoranda concerning an oil and gas 
lease require parol proof to show the essential elements of a contract.— 
Gates v. Syndicate Oil Corp. 

Where there has been performance under the terms of a parol con- 
tract to assign an interest in an oil and gas lease, and the damages can 
be compensated in money.—Gates v. Syndicate Oil Corp. 

The following transactions have been held not to be within the Statute: 

Purchase of an oil and gas lease by one of a group for the benefit of 
all, under an oral agreement.—Goss v. Rothrock. 

An oral partnership agreement to engage in buying and selling 
leases.—Bird v. Wilcox. 

An oral agreement to procure, develop and share in oil and gas 
leases.—Crawford v. Forrester. 

Joint adventures and partnerships under oral contracts concerned 
with acquiring oil and gas leases—Shoemake v. Davis. 

An oral contract to secure an oil and gas lease from another —Rob- 
inson v. Smalley. 

An oral contract to share in oil if, as and when produced.—McCrae 
v. Bradley Oil Co. 

An oral agreement to answer for the debt of another, where the con- 
sideration is sufficient, since it then becomes an independent and binding 
obligation of the promisor.—Sawtell v. Cosden Oil Co. 
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Corporation Deeds Under the New Corporation Code 
By Benj. F. Hecter, of the Wichita Bar 


Ever since the adoption of the new general corporation code (Sections 
17-2401—17-4505 G.S. 1939 Supp.) many lawyers in examining abstracts of 
title where a deed executed by a corporation, since the adoption of the new 
code, appears in the chain of title, have been making the requirement that a 
resolution duly passed by the Board of Directors, authorizing the corporate 
officers to execute the deed, shall either be shown on the abstract or attached 
thereto. 

Many lawyers base this requirement upon the fact that Section, 17-620 GS. 
1935, was repealed by the Corporation Code and that no similar provision is 
included in the Code. 


Section 17-620 reads as follows: 


“Any corporation may convey lands by deeds, sealed by the common 
seal of the corporation and signed by the president, vice-president, or pre- 
siding member or trustee of said corporation; and such deed, when ac- 
knowledged by such officer to be the act of the corporation, or proved 
in the same manner provided for other conveyances of lands, may be 
recorded in like manner and with the same effect as other deeds. * * *” 


The balance of the Section related to deeds theretofore executed. 


In response to an inquiry by the writer, one of the authors of the Code 
said this Section was left out because the drafters of the Code believed it was 
fully covered by Section 67-205 G. S. 1935, reading as follows: 


“Conveyances of land, or of any other estate or interest therein, may 
be made by deed, executed by any person having authority to convey the 
same, or by his agent or attorney, and may be acknowledged and re- 
corded as herein directed, without any other act or ceremony whatever.” 


In the opinion of the writer the authors of the code were justified in this 
position and the law was not changed in the slightest respect by the repeal of 
Section 17-620. If it is now necessary to demand that the authority of the 
corporate officers executing the deed be shown, either on the abstract or in 
some other way, to the satisfaction of the examiner of the title, then it was 
necessary to make such requirements before Section 17-620 was repealed. There 
is nothing in that Section from which it can be inferred that a deed executed 
in the manner provided by that Section, thereby becomes binding upon the 
corporation although the corporate officers acted without the authority of the 
Board of Directors. 

The object of that Section was to provide that a deed executed in the pre- 
scribed form should be entitled to be placed of record. 

In Detmer v. Salinger, 101 Kan. 701, 705, it was held that a mortgage not 
executed and acknowledged as provided by that Section was not recordable. 
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“The statutes in some jurisdictions specifically provide the method 
in which a corporate conveyance shall be executed, as, for example, by 
providing that the corporation may convey by deed sealed with its com- 
mon or corporate seal and signed in its name by its president ‘or vice- 
president or chief executive officer, and an execution in accordance with 
the terms of the statute is sufficient. Such special statutes will obviate the 
necessity that the corporation comply with the provisions of a general 
statute as to conveyances. In some jurisdictions a corporate conveyance 
must be executed in accordance with the statutory provisions. In such 
jurisdictions an execution good at common law will not be good in order 
to entitle a conveyance to be recorded, or to constitute notice of title to 


others dealing with the property.” 14a C. J. 533. 


At common law if the corporate seal was attached no signatures were 
necessary. 

Thus in Norman v. Beekman 58 Fla. 325, 50 So. 876, it was held that a 
statute which authorized a corporation to convey land by deed sealed with its 
corporate seal and signed by the designated officers relieved the corporation 
from the effect of the general law prescribing the method of executing deeds 
and requiring that deeds be executed in the presence of two witnesses. 

In Allen v. Brown, 6 Kan. App. 704, 50 Pac. 505, the Court construing 
Sec. 17-620, (then Sec. 38 of Chap. 23 G. S. 1868) held that a deed to which 
the corporate seal had not been attached, 


“was not a statutory conveyance and was not entitled to be recorded.” 


In the absence of a statutory or charter restriction a corporation may ex- 
ecute a conveyance by any officer or agent duly empowered or authorized. 
14a C. J. 534. 

In Dwelle v. Home Realty & Inv., Company, 134 Kan. 520, 527, it was 
held that a deed executed in full compliance with Sec. 17-620 was admissible 
in evidence and cast the burden on the parties objecting to it to prove whatever 
irregularity they claimed to have inhered in it. 


But this is the law in the absence of statute. 


“A deed purporting to have been executed by a corporation which 
bears the seal of the corporation and is signed by its officers or agents 
will be presumed to have been executed by its authority, particularly after 
the lapse of time, unless a statute exists providing that it shall be the duty 
of a specific officer of the corporation to execute its conveyances. The 
presumption of authority may, however, be rebutted. . . . The presump- 
tion is not overcome by mere failure to show affirmatively a vote author- 
izing the seal to be affixed by the directors or other body exercising: the 
corporate authority. So where the deed is signed by the vice-president of 
the corporation it will be presumed that he has authority to act.” 14a C. J. 


535: 
To the same effect see Koehler v. Hubby, 2 Black 715, 17 L. Ed. 339. 
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A deed by the president of a corporation in due form under its seal, and 
delivered, will be presumed to have been authorized by the directors which 
presumption is not rebutted by the fact that such authority is not found on 
their minutes. Cincinnati, etc., R. Co. v. Harter, 26 Oh. St. 426. 

It has also been held that a deed executed by a corporation attested by its 
seal, carries with it prima facie evidence of antecedent authority for its execu- 
tion, although it does not recite such authority on the part of its president and 
secretary, duly executing and acknowledging it. Magee v. Paul, (Tex. Civ. 
App.) 159 SW 325. To the same effect see: Miner’s Ditch Co., v. Zellerbach, 
37 Calif., 543, 99 Am. Dec. 300; Burrill v. President Etc., 2 Metc. 163, 35 Am. 


Dec. 395. 

“In some jurisdictions the fact that a seal which purports to be the 
seal of the corporation is attached to the instrument is sufficient to raise 
the presumption that it is the seal of the corporation and that it has been 
affixed by the proper authority, although the presumption is not con- 
clusive. So where it is shown or admitted that the instrument is signed 
by the proper officer or agent, it is presumed that the seal is attached by 
proper authority, and is authentic. The mere fact that the corporation 
has ceased to do business will not overcome the presumption that a deed 
executed by the officer having apparent authority under the seal of the 
corporation is valid. Where proper proof. of execution to entitle the in- 
strument to be recorded has been made as required by statute, it may be 
presumed that the seal was properly affixed.” 14a C. J. 538. 


In Bowers v. Hechtman, 45 Minn. 238, 242, 47 NW 792, it was held, in- 
dependently of the provisions of any statute that the fact that the common seal 
of a corporation is affixed to an instrument is prima facie evidence that it was 
so affixed by proper authority. 

Corpus Juris cites many other authorities to the same effect. 

It would seem therefore that in the examination of a title the examiner is 
justified in accepting any corporation deed which purports to be signed by 
the president or vice-president and to which the corporate seal, attested by the 
secretary has been attached. True, the deed may be shown by proper evi- 
dence to have been executed without the authority of the Board of Directors 
and in fraud of the rights of the stockholders of the corporation but the burden 
of proof is upon anyone attempting to show such facts. It seems quite reason- 
able to suppose that if the deed is fraudulent the secretary who signed the 
fraudulent deed would not hesitate to prepare a bogus resolution authorizing 
the deed and ‘to certify falsely that it had been passed by the Board of Di- 
rectors. 

It would seem that in the case of a deed executed by a corporation owning 
a large number of different parcels of land and disposing of them in the ordi- 
nary course of business, (such as a life insurance company disposing of prop- 
erty acquired by mortgage foreclosure), to require that the authority of the 
officers be shown, is superfluous. Any deed appearing on an abstract only pre- 
sumptively conveys title. It may be shown to be a forgery or to have been ob- 
tained by extortion or by fraud or duress. 
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The ordinary corporation deed should not require any more proof of its 
validity than any other deed. 

On the other hand if the deed purports to convey all a the property of 
the corporation then it would seem to be justifiable for the examiner not only 
to require a certificate of the Board of Directors but to make careful inquiry 
into all of the circumstances surrounding the execution’ of the deed in’ order 
to satisfy himself that the transaction is not one which could be set! aside by 
minority stockholders or by the corporation itself. 

At any rate it seems clear that nothing would be gained by re-enacting 
Section 17-620 and if any evidence of authority on the part of the corporate 
officers to execute a deed is necessary, it is no more necessary now than it was 
before that Section was repealed. 
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«Marketable Titles—Must We Approve Them? 
By Harovp R. Branine, Hutchinson, Kansas 


A marketable title is the standard accepted and used in the examination 
of titles to real estate. As the term implies, it is one which is salable; one which 
readily can be sold or mortgaged to a reasonably prudent purchaser or mort- 
gagee; one which a reasonable purchaser, who is informed as to the facts and 
their legal meaning and is willing to perform his contract, would accept in 
the exercise of that prudence which businessmen usually bring to bear on such 
transactions.’ 

It is held that a marketable title must be free from reasonable doubt, either 
as to matter of law or fact,” must be free from substantial defects,? must not 
expose the holder thereof to the hazard of litigation,* and must be one which 
the holder may possess in peace and be reasonably sure that no flaw or doubt 
will arise to disturb its market value.‘ It frequently has been said that the 
court will not compel a purchaser to buy a law suit, but the danger of litiga- 
tion must be real or apparent. A mere possibility of litigation is not enough 
to make a title unmarketable.* 

Many authorities hold that a marketable title must be a record title, but 
by the weight of authority, including the Kansas decisions, it is held that, 
when the contract entered into between the parties makes no provision for 
the furnishing of an abstract of title, or of a good! record title, the purchaser 
may be compelled to accept a title resting partly in parol or depending upon 
adverse possession, if free from doubt.’ In a’ Kansas case the court said that, 
since the contract involved did not guarantee a perfect record title, the pur- 
chaser must be satisfied with a marketable title; and a title was held to be 
marketable when based on a tax deed which was good on its face and had 
been of record for more than fifteen years, and under which the vendor had 
been in possession for more than five years.’ Since abstracts of title are made 
from the records, it is the rule that, when the contract requires an abstract to 
be furnished, the title must be fairly deducible from the record in order to be 
marketable.* 

It frequently has been said that a purchaser will not be compelled to ac- 
cept a title which is dependent upon parol evidence, but this is not an invari- 
able rule. Exceptions are the cases mentioned before in which the sale con- 
tract does not require a record title, and a title resting partly in parol may be 
sufficient. Even when the contract calls for a record title, however, affidavits 
are generally used to correct discrepancies in names and to show marital status, 
and it is held in many states, including Kansas (before the enactment of the 
new Probate Code), that affidavits are acceptable to show intestacy, heirship, 
and satisfaction of claims against an estate not probated.° 

Myrick v. Austin, 141 Kansas, 778, 44 Pac. (2d), 266. 
. Williams v. Bricker, 83 Kansas, 53. 109 Pac. 998. 


Newell v. McMillan, 139 Kansas, 94, 30 Pac. (24), 126. 
Jones, Vendor & Purchaser, p. 621. 
—_ v. Kouns, 95 Kansas, 320, 148 Pac: 651; 330", bs ag a. Purchaser, p. 672. 
eepers v. Yocum, 84 Kansas, 554, 114 bg 1063 6 C.J., 
. Van Gundy v. Shewey, 90 Kansas, 253, 
. Jones, Vendor & hag «Yo 626; 5 57 < 5 A Re “ase0. Note). 
‘ oon Gundy v. Shewey, 90 Kansas, 253, 133 Pac., 720, rrell v. Neef, 80 Kansas, 348, 102 Pac., 




















MarKETABLE TirLEs—Must WE Approve THEM? 143 


On the other hand, where there is an outstanding title or encumbrance, 
the validity of which depends upon matters of fact concerning actual notice, 
possession and limitation, the purchaser will not be required to accept affi- 
davits relating to such matters.’® It has been held in Kansas that the forfeiture 
of an oil and gas lease could not be shown by an ex parte affidavit reciting that 
no well had been commenced or rentals paid under the lease." 

The rule in regard to the use of affidavits to supplement the abstract or 
the record title seems to be that, when there is an actual break in the record 
chain of title or there is an outstanding title or encumbrance of seeming valid- 
ity, affidavits can not be used to cure the defect. When, however, the break 
in the chain of title or the irregularity is apparent only, explanatory affidavits 
may be used to show that, in truth and fact, the record title is complete.” 

A title need not in fact be bad to make it unmarketable, nor is it enough 
to make it marketable that the court may consider it good, if there be a doubt 
or uncertainty sufficient to form the basis of litigation. The Court is not re- 
quired to pass on the validity of the title itself, as the parties whose possible 
claims may affect the title are not before the court, and the Court could not 
render a judgment which would bind them. If there is a color of an out- 
standing title which may prove substantial, the court will not compel the 
purchaser to accept the title and take the risk of litigation.” 

The sufficiency of the title is to be determined as of the time for per- 
formance of the contract, and the vendor need not have marketable title at 
the time of the execution of the contract if he can furnish such title at the 
proper time; but defects in the title cannot be cured by a quiet title suit 
against unknown heirs so as to clear the title immediately after judgment.”* 
In a Kansas case the vendor, in an effort to correct the defect objected to, 
quieted the title upon publication service and then urged that the purchaser 
taking the title in good faith in reliance upon the judgment could not be af- 
fected by the vacation thereof. The court held that the title was not made 
marketable and raised the question whether the purchaser could establish his 
innocence in the face of the record disclosing that he had objected to the title 
for the same defect.”® 

In the many cases involving the question of marketability of titles, there 
is shown the consistent policy of the courts to protect the purchaser against 
having to take any title which might cause him trouble or loss. From the 
definitions contained in the decisions, it would seem that a marketable title is 
of as high an order as any purchaser should have the right to demand. The 
subject assigned to me for discussion, however, suggests that we, as attorneys, 
may refuse to approve marketable titles. 

The question is asked,—“Must we approve them?” The answer in any 
case depends upon the contract between the vendor and purchaser. In the 
absence of an express provision as to the nature of the title to be conveyed, 


10. Beeler v. Sims, 91 Kansas, 757, 139 Pac., 371. 

11. Linscott v. Moseman, 84 Kansas, 541, 114 Pac., 1088. 

- 7A. L. R. 1170, (Note). 

13. a v. Bricker, 83 Kansas, 53, 109 Pac., 998, and McNutt v. Nellans, 82 Kansas, 424, 108 
‘ac., s 

14. McNutt v. Nellans, 82 Kansas, 424, 108 Pac., 834. 

15. Parker v. Mouse, 148 Kansas, 643, 84 Pac. (2d), 941. 

16. McNutt v. Nellans, 82 Kansas, 424, 108 Pac., 834. 
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there is an implied covenant that the vendor will convey a marketable title." 

A marketable title is usually required in sale contracts expressly provid. 
ing for the nature or quality of title to be conveyed. If the contract does not 
provide for the furnishing of an abstract of title or for a record title, the re- 
quirement for a marketable title may be satisfied without furnishing a title 
wholly deducible from the record, as stated before.'* In most cases, however, 
an abstract of title is required to be furnished and the attorney’s opinion on 
the title is based upon the abstract. In such cases the title musti be fairly de- 
ducible from the record.”® 


As a rule the terms “good title” and “marketable title,” when used in the 
executory contract for the sale of land are regarded as synonymous, and 
a “clear title” has been held to be a marketable title.”° 


In an early Kansas case the contract provided for the conveyance of the 
land “in fee simple, clear of all encumbrances whatsoever, by good and suf- 
ficient warranty deed.” The court said that under this contract the purchaser 
was entitled, “not only to a good title, but to a marketable title.”** The de- 
cisions generally hold, however, that a good title and a marketable title mean 
the same thing, and that a contract providing for a good deed, or a good and 
sufficient deed requires the furnishing of a marketable title.” An agreement 
for a quit claim deed, however, does not require the furnishing of a good or 
marketable title.” 

While a marketable title is not necessarily a record title, a contract calling 
for a record title requires the furnishing of a record title of marketable qual- 
ity. 

In a number of cases the contract provided for the furnishing of a perfect 
title. Such a provision calls for at least a marketable title as shown by the 
record. It has been defined as “a good title of record.” In a Kansas decision, 
the Supreme Court says: 


“The Court desires to say here that the equities in favor of a vendor 
must be very strong before it will compel a vendee to take or pay for an 
unmarketable title under a contract for a perfect title.”** 


In almost every case, however, the equities must be very strong before the 
court will compel the purchaser to accept an unmarketable title; but it would 
seem that a perfect title might be of higher order than a marketable title. In 
any event, the attorney examining an abstract furnished under a contract pro- 
viding for a perfect title would be safe in accepting a marketable title of 


record. 
A “title free from defects” also is held to be a marketable title.* In fact, 
the tendency of the courts is to construe most of the provisions in regard to 


. 67 A. L. R. 1268 (Note); and Ely v. Joslin, 111 Kansas, 638, 208 Pac., 559. 
5 ae try v. —aees. 90 Kansas, 253, 133 Pac., 720. See also Keepers,v. Yocum, 84 Kansas, 
: ac., R 

. Jones, Vendor & Purchaser, p. 625; 57 A. L. R., 1326 (Note). 

. 57 A. L. R., 1288 (Este) Jones, Vendor & Purchaser, p. 552. 

- Durham v. penton, $7 sas, 73, 27 Pac., 105. 

. Jones, Vendor. & chaser, p. 562; 66 C.J. 861. 

. Sanford v. Shepard, 14 Kansas, *228. 

. 67 A. L. R., 1827 (Note). 

. Linscott v. Moseman, 84 Kansas, 541, 114 Pac., 1088. 

. Jones, Vendor and Purchaser, p. 560. 
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uality of title as calling for a marketable title, unless the contract shows 
clearly that a different title is required. 

Although it is easy to define a marketable title in general terms, it is dif- 
ficult in many cases for the attorney to determine whether or not a particular 
title is marketable. Often there is room for a difference of opinion as to 
whether irregularities are of such importance as to affect the marketability of 
the title. In the examination of the title, the attorney frequently has in mind 
the question as to whether another attorney examining the title at a later time 
will have the same opinion. Many disputes as to marketability of titles have 
reached the courts and, to avoid question as to whether the title may or may 
not be marketable, provision is made in many sale contracts that the title shall 
be satisfactory to the purchaser. 

There are three rules as to the effect of such a provision.” Some cases 
hold that, if a title is marketable, a purchaser is bound to be satisfied and the 
court will determine whether the purchaser ought to be satisfied. Other cases 
hold that the purchaser may arbitrarily reject the title, regardless of the cause 
of his dissatisfaction. These cases in effect give the purchaser an option 
whether to accept or reject the title. The third rule which is followed in 
Kansas recognizes that there may be a distinction between a marketable title 
and one which is satisfactory to the purchaser, but requires that the purchaser 


shall act in good faith. 


In a leading case,” Justice Burch said: 


“Parties to a contract may lawfully stipulate that performance by 
one of them shall be to the satisfaction of the other. The obligation of a 
contract is not destroyed because it contains such a provision, as Chancel- 
lor Kent seems to have believed. (Folliard v. Wallace, 2 Johns, (N.Y.) 
395.) If such a contract be made, the party to be satisfied is the judge of 
his own satisfaction, subject to the limitation that he must act in good 
faith. He should fairly and candidly investigate and consider the matter, 
reach a genuine conclusion, and express the true state of his mind. He 
can not act arbitrarily or capriciously, or merely feign dissatisfaction. The 
application of these principles is not limited to transactions involving per- 
sonal taste and preference. . . . Very respectable courts hold contrary 
views, but this court is not disposed to follow them, believing that the 
better reasoning as well as the weight of authority supports the conclu- 
sions announced. 

“In this case, no third person having been named as umpire, it was 
left to'the defendant to determine whether or not he was satisfied. He 
was bound to meet the responsibility in the same upright and straightfor- 
ward manner as if he had been a stranger to whom the title was to be 
satisfactory. Having done this, his satisfaction or dissatisfaction fixed 
the rights of the parties. It is of no consequence that a court or jury 
might believe that he ought to have been satisfied or that a reasonably 


27. Jones, Vendor and Purchaser, B 568. 
28. Hollingsworth v. Colthurst, 78 Kansas, 455, 96 Pac., 851. See also Canaday v. Miller, 102 Kansas, 
577, 171 Pac., 651, and White v. Immenschuh, 106 Kansas, 338, 187 Pac., 667. 
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prudent purchaser would have been satisfied. In every city there is likely 
to be some attorney who is regarded as much more technical than his 
fellow members of the bar in his requirements respecting abstracts and 
land titles. Suppose the matter in controversy had been left to such an 
attorney, and that in all probity he had expressed dissatisfaction: the 
defendant would have been absolved. Evidence that the attorney enter- 
tained unreasonable views would only be relevant in connection with 
proof of dishonesty or want of good faith. The same is true here.” 


As indicated in this quotation, the same rule applies where the title is to 
be satisfactory to the purchaser’s attorney or to some other third person. Only 
good faith is required of the person who is to be satisfied. Frivolous objec- 
tions to the title, however, would be evidence of bad faith. 

The production of oil in Kansas has made more general the use of con- 
tracts providing for the furnishing of title satisfactory to the purchaser or the 
purchaser’s attorney. The oil companies frequently require such a provision 
to avoid dispute as to whether the title is marketable. Considering the re- 
quirements which sometimes are made by some of the oil companies, we are 
led to doubt whether they are satisfied with marketable titles. Possibly the 
requirements for a marketable title to lands productive or potentially pro- 
ductive of oil and gas are greater than for marketable title to other real estate. 
Because of the great value of the oil or gas produced, litigation is encouraged 
on claims which ordinarily would furnish little basis for profitable or success- 
ful suit. For larger stakes men will take greater chances. Judged by the rules 
laid down in the decisions regarding marketability of title in ordinary cases, 
a title to oil lands might be held to be marketable and yet the examining at- 
torney might feel that there was a possible hazard of litigation. The pro- 
vision in the contract for title “satisfactory to the purchaser,” or “subject to 
the approval of the purchaser’s attorney” relieves the examining’ attorney from 
having to sustain his objections ‘by citation of authorities. 

There has been a growing tendency on the part of attorneys, however, 
to make title requirements on many matters which really do not affect the 
marketability of the title, as defined by the courts. Even in cases where only 
a marketable title is provided for, attorneys frequently make requirements as 
to minor matters—not because they think that the title is subject to doubt or 
the hazard of litigation, but because they fear that some other attorney ex; 
amining the title at a later time may make an objection. 

My subject is, “Must we approve marketable titles?” I would like to 
digress to discuss briefly the question, “Should we approve them?” In theory 
we can probably agree that in most cases we should accept marketable titles, 
whether the contract calls for marketable title or for title satisfactory to the 
purchaser or his attorney; and yet we all know that in practice most of us 
make requirements as to minor matters which could be safely waived. 

How many times are identity affidavits required to correct slight discrep- 
ancies in names occurring many years ago? The rule of idem sonans is fre- 
quently forgotten, although our Supreme Court has held that names as dif- 
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ferent as Brimford and Binford,”” Remer and Renner, Armstead and Alm- 
stead™ are so similar in sound that the discrepancy is immaterial. 


The lack of notaries’ acknowledgments and corporate seals on instruments 
recorded for more than ten years sometimes is objected to, notwithstanding 
that we have curative acts which take care of such matters.*” 


Releases sometimes are required for oil and gas leases after the primary 
term has expired without production, notwithstanding the statute which pro- 
vides that the record; of such a lease shall not be notice after the expiration of 
the definite term, unless an affidavit is recorded prior to the expiration of such 
term showing that oil or gas is being produced.™ 

Many objections are made to irregularities in judicial and probate sales, 
although under the decisions most of the irregularities occurring after the 
court has jurisdiction of the parties and the subject matter could at most be 
only appealable errors, and are cured when the sale has been approved and 
time for appeal has elapsed. 

In our examination of titles, we often are concerned more with matters 
of form rather than of substance. In correcting discrepancies in names or 
showing marital status, affidavits frequently are accepted which have been 
made by persons who have little knowledge of the facts, but have elastic 
consciences and are available for the making of such affidavits at a small price. 
If we felt that there was a real defect in the title, we would not be satisfied 
with such affidavits. In the same way, we sometimes require and accept 'im- 
mediately the correction of old irregularities by a quiet title suit against un- 
known heirs, etc. In making such a requirement and accepting the quiet title 
proceedings as a correction, we tacitly admit that there is little danger of the 
title being disturbed, as we know that the decree cannot become final so as 
to protect the purchaser until after a period of at least six months and pos- 
sibly three years. 

It is the practice of most of us in examining titles for mortgagees to waive 
minor irregularities to which objection would be made in examining for 
purchasers. In doing this, we admit that the titles are safe, since we would 
not approve them for a loan if we did not think so. In the case of most loans, 
however, the titles are not reexamined and our title opinions are not sub- 
jected to the same scrutiny as in cases in which we examine for ‘purchasers 
who later sell the property. For this reason, we are more inclined to consider 
only essentials in examining titles for loans, and we come nearer to applying 
the proper test, namely—Is the title one which can be accepted safely, or is 
it marketable? 

Attorneys examining title to real estate do not guarantee or insure the 
title. They are required only to see that their client gets such a title as a reason- 
ably prudent man would feel that it is safe to accept. They are not required 
to see that every minor discrepancy or ‘irregularity in the record is corrected. 


29. Entrekin v. Chambers, 11 Kansas, *368. 

30. Puckett v. Hetzer, 82 Kansas, 726, 109 Pac., 285. 

81. Armstead v. Jones, 71 Kansas, 142, 80 Pac., 56. 

32. See Bentley v. Keegan, 109 Kansas, 762, 202 Pac., 70. 

33. G. S., 1985, Sec. 55-205. 

84. Marsh, ¥. Votaw, 102 Kansas, 747, 172 Pac., 80; and Thompson v. Burge, 60 Kansas, 549, 57 
ac., " 








148 The JourNAL 


In a recent Kansas case* the dispute was between the lessee in an oil and gas 
lease and the lessors who held title under deeds containing a reservation of 
the right of the grantors to mortgage, sell or otherwise dispose of the real 
estate, a provision that in event of the death of the grantee title was to pass 
to the children of the grantee, and a final provision that if the grantee should 
leave no living issue the title should revert to the heirs of the grantors. Al- 
though it appeared that a major oil company had rejected the titles as un- 
marketable, and the trial court held that they were doubtful and in conse- 
quence not marketable, the Supreme Court held the provisions in the deeds 
to be void and the titles to be marketable. In the decision, Justice Dawson 
said: 

“The rule is a just and familiar one that a marketable title is one 
which is free from reasonable doubt; and under this rule a title is doubt- 
ful and therefore unmarketable if it exposes the party holding it to the 
hazard of litigation. . . . 

“On the other hand, mere quibbles and peccadilloes which the in- 
genuity of counsel can raise against a title do not render it unmarketable. 
To what hazard of litigation did these titles expose their holder? None 
is suggested, and it is difficult to imagine any. In Maupin on Market- 
able Title to Real Estate (p. 708), frequently quoted by this court (as in 
Spaeth v. Kouns, 95 Kan. 320, 326, 148 Pac. 651), it is said: 

“The defect of title of which the purchaser complains must be of a 
substantial character; one from which he may suffer injury: Mere im- 
material defects which do not diminish in quantity, quality, or value the 
property contracted for, constitute no ground upon which he may re- 
ject the title. Facts must be known at the time which fairly raise a reason- 
able doubt as to the title; a mere possibility or conjecture that such a 
state of facts may be developed at some future time is not sufficient.’ 


“Tested by this rule, no defect of any consequence inhered in the 
titles to these leased properties.” 


Compared with the matters which were held in this case to be immaterial 
and not to expose the owner to any hazard of litigation, some of the things 
to which we often object are less than inconsequential. As stated before, many 
of our title requirements are due principally to concern as to what may be 
required by the next attorney who will examine the title. The only course 
now available to us for influencing this next attorney is to state in our title 
opinion that we think certain minor irregularities appearing in the abstract 
may be safely waived; and we can then hope that he will recognize that we 
did not overlook something and that he too will waive them. 


Our task in the examination of titles would be made easier and the stand- 
ing of the Bar with the public would be improved, if we could find some 
method for making uniform requirements on many of the questions which 
frequently arise in our examination of titles. Many contacts between the lay 
public and the bar are made in connection with the examination of abstracts 
35. Newell v. McMillan, 139 Kansas, 94, 30 Pac. (2d), 126. 
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of title. When one attorney accepts a title and the next examining attorney 
makes requirements, the confidence of the client who relied on the opinion 
of the first attorney is shaken; and yet in many cases the title as approved in 
the first instance was a marketable title, as defined by the courts. 

To help us in this difficulty, I would urge the adoption by our State Bar 
Association of uniform recommendations or standards for title requirements 
as has been proposed by Mr. Dean McElhenny of Topeka in an address which 
he has delivered to local Bar' Associations. In Connecticut, the State Bar As- 
sociation has issued a loose-leaf booklet containing recommendations approved 
by the State Association, and we would be greatly benefited by the adoption 
of a similar plan. With these rules to go by, we could eliminate many title 
requirements and, if we could turn to the recommendations adopted by our 
State Bar Association for support of our position in waiving minor irregu- 
larities, we then would be justified in the eyes of our clients and be protected 
from criticism due to unnecessary requirements made by other attorneys upon 
subsequent examination of the title. 

“Must we accept marketable titles?” The answer is the affirmative if the 
contract between the vendor and purchaser, either expressly or impliedly, calls 
for such a title. If after we have approved a marketable title our client enters 
into a sale contract providing for a title satisfactory, to the purchaser or his at- 
torney, and then immaterial objections are made to the title, the fault lies with 
the client and he should not blame us. If the client agrees with the purchaser 
to furnish a marketable title, however, and unimportant objections are made, 
then we should be willing to back up our opinion in court, if necessary. It 
is very seldom that a purchaser would stand a suit over minor irregularities in 
a title. 

Although we may not be compelled always to accept marketable titles, 
we attorneys of Kansas should and, if we want to improve our standing with 
the public in regard to title examinations, we must adopt a more uniform prac- 
tice of waiving minor irregularities in titles and accepting titles which meet 
the test of marketability. 
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Government (laims in Bankruptcy and 
Reorganization Proceedings 
By F. J. Moreau* 


The status of governmental claims in insolvency, bankruptcy and reor. 
ganization proceedings has varied widely from the absolute priority of early 
days to the limited preference rule of the present. Before Congress passed the 
first Federal Bankruptcy Act in 1800, it had protected the interests of the gov- 
ernment in the payment of its claims by passing in 1789 the forerunner of 
what are now sections 3466, 3467, and 3468 of the Revised Statutes of the 
United States.’ It will be recalled that Congress met for the first time in that 
year. The priority has ever been said to rest upon the force of the statute rather 
than upon a sovereign prerogative.” Whatever the basic theory, the doctrine 
that whenever the estate of an insolvent debtor is insufficient to pay all debts, 
those due to the United States shall be satisfied first, was imbedded in our 
jurisprudence from the beginning. Moreover the Act was liberally construed 
to effectuate its purpose of serving the public good.’ Its constitutionality was 
upheld in 1804,‘ as a valid exercise of the power to lay and collect taxes, duties, 
imposts, and excises. The case involved the right of the United States to a 
preference over State claims in a proceeding in bankruptcy under the first 
Bankruptcy Act passed in the United States.” Later this rule was given very 
general application. Taxes were held to be debts within the meaning of the 
statute,° and in a consent receivership case where the debtor admitted the al- 
legations of insolvency and the receiver took possession of the property it was 
adjudged to be tantamount to a voluntary assignment for the benefit of credit- 
ors within the meaning of section 3466 of the Revised Statutes, giving the 
United States priority.’ The opinion represents much common sense in the 
application of the statute. However, it was and still is the rule that no evi- 
dence of the insolvency of a living debtor can be received until he has been 
(a) divested of his property by voluntary assignment or by process of law or 
(b) has committed an act of bankruptcy. We find nevertheless a thread 
woven into these decisions indicating that the statute is to be liberally con- 
strued to advance its underlying public policy, “to secure adequate public 
revenue to sustain the public burdens.”* 

This policy controlled the decisions for over a century. and it was not 
until 1898 that Congress intervened with a discordant note. In the Bank- 


* Dean of the School of Law, University of Kansas. 

. See Title 31 U.S.C.A., section 191. 

. U.S. v. State Bank of North Carolina, 6 Pet. 29, 8 L.Ed. 308 (1832). ; . 
U.S. v. Middle States Oil Corp., 18 F. (2) 281 (1927). Liberty Mutual Ins. Co. v. Johnson Ship- 
yards Corp. 6 F.(2d) 752, 754 (1925), Aff. 269 U.S. 492. 
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. United States v. Butterworth Corp. 269 U.S. 504 (1926). Cf Blair, Priority of U.S. in Receiver- 
ety ha mao ay ing IE a 

‘ juitable st Co. v. Conn. Brase & Mfg. Corp. 290 F.'712 (1928). U.S. v. Oklahoma, 261 U.S. 
253, 43 8. Ct. 295 (1923). Com. v. Phoenix Bank, 11 Metc. 129, 151’ (Mass.), opinion by Chief 
Justice Shaw. 

. Price v. U.S. 269 U.S. 492, 500 (1926). 
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ruptcy Act passed that year, it was provided in section 64a that taxes were 
to be paid first. In Davis v. Pringle’® it was said that “this taken by itself 
would seem to exclude other debts,” i.e., that other government claims were 
not to be given any priority. The Solicitor General argued that the 5th sub- 
division of section 64b preserved the priority given by section 3466 of Revised 
statutes of the United States. The 5th subdivision gave priority to “debts 
owing to any person who by the laws of the States or the United States is en- 
titled to priority.” The Supreme Court of the United States refused to ac- 
cept the suggestion, deciding that the United States was not a “person” with- 
in the meaning of the statute. Holmes, Justice, in writing the opinion stated 
that “Public opinion as to the peculiar rights and preferences due to the sov- 
ereign has changed.”"* 

Congress was quick to reply to this entering wedge by judicial decision 
into the rights of the Federal Government to preferences. In 1926 it added 
a proviso to 64b specifically defining the word “person” to include “the United 
States, corporations, the several States and Territories.” Thus the philosophy 
of Davis v. Pringle was short-lived.’ When section 64a subd. 5 of the Chand- 
ler Act was passed, Congress retracted, the word “person” being defined to 
include the United States, but all reference to corporations, States and Terri- 
tories being omitted. This change seems proper in the interest of uniformity 
among States. About half of the States refuse to grant any priority to State 
claims under the theory that it is inconsistent with our concept of government. 
So long as there is such a disagreement among States upon the subject, the 
only way to treat them equally is to deny the priority to all of them. The ab- 
solute priority of the claims of the United States under section 3466 has there- 
fore vanished from proceedings in bankruptcy. However, Federal taxes still 
are given some priority under 64a (4) and also Federal debts under 64a (5). 

State claims have also been given priority over unsecured creditors under 
the common law prerogative of the governing power in some states,'* while 
the preference has been denied in others.’* But even in states which accord 
priority to their own claims, such claims must yield to the claims of the Fed- 
eral government where section 3466 of the Revised Statutes applies.” The 
decision of Davis v. Pringle made such section 3466 inapplicable to bankruptcy 
cases and we are remitted to the provisions of the Bankruptcy Act for the con- 
trolling principles in such cases. We have already noted that a proviso added 
to section 64b in 1926 gave the United States and States priority for taxes and 
also for debts in case Federal or State laws allowed a priority. Under the 
Chandler Act section 64a, subd. 4, the tax claims of the United States and the 


10. Davis v. Pringle, 268 U.S. 315 (1925). 

11. The justice called attention to U.S. Shipping Board Emergency Fleet Corp. v. Wood, 258 U.S. 549, 
holding that claims in bankruptcy on behalf of the Fleet Corporation in its own name, as an in- 
strument of the government, is not entitled to priority as claims of the United States. 

- New York City v. Goldstein, 299 U.S. 522, 57 S. Ct. 321, 81 L.Ed. 384 (1937), holding that even 
a city’s tax claims are entitled to priority. Reversing In re Lazaroff, 84 F. (2d) 982 (1936). 
Ip aton that would be true under the Chandler Act? In re Jayrose Millinery Co. 93 F. 

- Marshall v. N.Y., 254 U.S. 380 (1920). 

. See the collection of cases, 51 A.L.R. 1355. 

. New York v. McOlay et al, Receivers, 288 U.S. 290 (1932). Spokane Co. v. U.S., 279 U.S. 80 
(1928), Both cases are receivership cases, and both involved conflicting tax claims. In the Mc- 
= case, the court justified its holding by quoting from Marshall’s opinion in U.S. v. Fisher, 

e hardship to the state if there is any, is the necessary consequence of the supremacy of the 
laws of the United States on all subjects to which the legislative power of Congress extends.’’ 
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several States are given equal status. With reference to claims other than for 
taxes, so-called debts, the United States is given a priority if it is available under 
the laws of the United States, but the only creditor having a priority under 
State law recognized in the Act is the landlord whose claim for rent is specifi- 
cally mentioned."* It is significant that the attorneys for the United States in 
In re Knox-Stockton Powell Co." argued and pleaded for the proration of 
State and Federal Tax claims. Of course, as against the State’s claim of a lien, 
a proration would have been a decided victory. This is the result of making 
section 3466 inapplicable to Bankruptcy proceedings.'* Notwithstanding, the 
priority of debts owing to the United States over unsecured creditors, they are 
nevertheless subsequent to claims of the States for taxes. Section 64a so pro- 
vides. 


Whatever priority is granted to Federal and State tax claims, they yield 
to perfected liens.’® Not infrequently, States seek to obtain a priority for their 
tax claims over Federal Tax claims by legislation providing that their claims 
for taxes are to constitute liens. Since the Chandler Act has facilitated the per- 
fection of liens,”® this method of acquiring priority has gained in strength and 
popularity. The State of California used this method effectively in the Stock- 
ton case.”* Courts have been on guard however to prevent the abuse of this 
tool. In the McClay case, Justice Cardozo pointed out that a mere legislative 
declaration that a lien existed was insufficient to change the distribution of as- 
sets, though such declaration might be effective to give notice to subsequent 
mortgagees or purchasers. So long as the liability which the lien secured re- 
mained unknown or unliquidated it could not be said that the lien had been 
perfected. Of course, if the lien is perfected, it prevails. Section 67d of the 
old Act preserved liens given for consideration, and even judicial liens ob- 
tained more than four months prior to the filing of the petition. The principle 
of 67d has been retained in the Chandler Act by incorporation into 67a (3), 
67d (6), 60b and 7od. 

It seems pertinent to inquire into the provability of tax claims. Section 
63 of the Bankruptcy Act makes no mention of taxes as such. Strictly they 
are not debts.” Yet they have been held provable.” Section 17, which lists 
the claims that are:not dischargeable though provable, includes taxes, so im- 
pliedly points to the fact that tax claims are provable. It must be admitted 
however that the Supreme Court of the United States has held that section 
17 of the Act does not enlarge the meaning of section 63 as just suggested.” 
Moreover, prior to the Chandler Act, section 64 merely provided that the 
court had a duty to order the trustee to pay all taxes legally due and owing by 


16. See Section 64a (5) of the Chandler Act. 

17. In re Knox-Powell Stockton Co., 100 F. (2d) 979 (1989). 

18. See the cases cited note 15, supra. 

19. Savings and Loan Society v. Multnomah Co., 169 U.S. 421, 428 (1898); In re Caswell Constr. 
Co., 18 F. (2d) 667 (1926); N.Y. v. McOlay Rec., 288 U.S. 290 (1932); In re Knox, Powell, 
Stockton Co., 100’ F. (2d) 979, 982 (1939); In re Lambertville Oo., 27 F. Supp. 897, 900 (1939); 
Churchill v. S. W. Strauss Inv. Corp., 25 F. Supp. 816, 8317 (1938); Marshall v. N.Y., 254 U.S. 
380 (1920); City of Richmond v. Bird, 249 U.S. 174 (1918). 

20. 67b of the Chandler Act specifically facilitates the perfection of liens and gives tax claimants 
superiority on this basis. Cf. In re bertville Rubber Oo., 27 F. Supp. 897, 901 (1939). 

21. Cited note 17, supra. 

22. Collier on Bankruptcy, 13th Ed. (1923) p. 1446. 

23. In re Fisher & Co., 148 Fed. 907 (1905). Kaw Bailer Works v. Shull, 230 Fed. 587 (1916). 

24. It has been held, however, that Section 17 does not expand the meaning of Section 63. Schall v. 

Camors et al, 250 U.S. 289, 40 S. Ot. 185 (1919). 
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the bankrupt, regardless of whether the taxing unit had filed a claim or not. 
Then, too, section 57n did not mention governmental units as being barred 
if their claims were not proved within the allotted six-months time. And it 
was settled that taxing units were not bound by their failure to file.” Govern- 
mental claims could be filed so long as the estate remained open and there 
were undistributed assets. These provisions and decisions led to dilatory prac- 
tices by the representatives of governments and caused proceedings to be un- 
necessarily delayed. The courts came to the rescue and approved the practice 
of issuing so-called “bar-orders” against the taxing! units. These usually pro- 
vided that unless governments filed their claims within a certain stated period 
of time, they would be barred. The power of the courts to issue such orders 
was upheld in New York v. Irving Trust Co.* in which a State was barred 
for failing to comply with such a court order. A leading authority on the 
subject expressed the opinion that the principle of that case should be equally 
effective in barring the claims of the Federal government, and voiced the hope 
that it would be.”” 

Under the Chandler Act, it seems that tax claims should be provable. 
Section 64 refers to tax claims as debts which are to be paid’ in full, and sec- 
tion 57n provides that all claims including those\of the United States and of 
any State, or subdivision thereof, shall be proved and filed in the manner pro- 
vided in the section, and if not filed within the six-months period are not to 
be allowed. Hence it is clear that the principle of N. J. v. Irving Trust has been 
incorporated into the Bankruptcy Act. 


The study of governmental claims in receivership and regular bankruptcy 
proceedings which we have made is background for our examination of the 
court’s duty in handling such claims where the proceeding is for the purpose 
of reorganization. The problem is essentially one of statutory interpretation. 
Several sections of Chapter X of the Chandler Act, together with certain sec- 
tions of its forerunner, 77B are basic.”* 


Both under 77B c 6, and section 197 of the Chandler Act, the court is 
charged with the duty to classify creditors according to the nature of their 
respective claims. In the performance of this duty, the courts are given con- 
siderable freedom. Rather should it be said that there are very few statutory 
limitations upon the power. The exercise of a sound discretion is the injunc- 
tion. Yet section 199 of the Chandler Act does place a limit within which the 
judicial discretion must be exercised. The Secretary of the Treasury of the 
United States is given the power and right to accept or reject proposed plans 
generally as are other creditors with similar claims. However, where the claim 
of the United States is one for taxes, whether secured or unsecured, ‘the court 
may not confirm a plan which does not provide for their payment unless upon 
the acceptance of the Secretary of the Treasury of a lesser amount, ‘or upon 


ee 
26. N.Y. v. Irving Trust Co., 288 U.S. 829, 77 L.Ed. 817 (1988). Vittere v. U.S. 18 F. (2d) 409 


(1927); 53 A.L.R. 571; cert. denied 72 L.Ed. In re Mid America Oo., 81 F. Supp. 60. (1940). 

26. N.Y. v. Irving Trust Co. 288 U.S. 329 at 338. ‘‘If a state desires to participate in the assets of 
a bankrupt, she must submit to appropriate requirements by the controlling power. Otherwise 
orderly and expeditious proceedings would be impossible and a fundamental purpose of the bank- 
ruptey act d be frustrated.’’ 

27. Glenn on Liquidation, Sec. 517 (1935). 

28. See the following sections of the Chandler Act; 102, 197, 199, 216 (5) & (6), 269, 271. 
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his failure to accept or reject the plan for more than ninety days following 
receipt from the court of written notice to do so. Further protection of this 
kind is given the United States by section 271 of the Chandler Act. No special 
treatment is provided for claims of the United States other than taxes, nor is 
such special consideration shown to States or other political subdivisions hav- 
ing claims of any kind, not even for taxes. Accordingly it seems that the court’s 
duty with reference to the claims of the United States for taxes is to proceed 
under 216, subdivision (5) of the Chandler Act. They probably must be listed 
as claims which are to be paid in cash in full, unless the Secretary of the 
Treasury is willing to accept a lesser amount. 

There being no special treatment for State claims, the court is entirely 
free to exercise its discretion in the classification of such claims.” Whenever 
State statutes provide that State tax claims shall be liens, and such liens are 
perfected in conformity with the Act, the taxing unit is entitled to'the rank 
of a secured creditor. In In re Eldredge Brewing Co.,*° the court allowed the 
claim of the City of Portsmouth for taxes as a preferred claim. The opinion is 
silent as to just what the word “Preferred” gave to the city. 

Care must be exercised to distinguish cases in which debtors have collected 
funds which really belong to others. Where the debtor had collected monies 
in making retail sales in payment of sales taxes, such funds never became part 
of the estate of the debtor and the taxing unit for whom the debtor held ‘the 
funds as trustee was entitled to the total funds so collected." It is a°situation 
in which an outsider is entitled to sever his property from that of the debtor. 

Having stated the duty of the court with reference to Federal and State 
tax claims with regard to their being entitled to be paid or not if allowed, the 
question remains whether the court must allow the claim as filed or whether 
it may inquire into what the proper amount should be, whether it is legal, or 
whether the assessment was proper. Under section 64(a) subdivision 5 the 
court is empowered to hear and determine the amount or legality of claims 
for taxes, both Federal and State. The purpose of Congress in giving the bank- 
ruptcy court such broad powers in this connection is to enable it to liquidate 
the property and terminate the proceedings as soon/ as possible.** Ordinarily 
a taxpayer has to pay contested taxes under protest and then sue to recover 
the same. Such a procedure might unduly delay the liquidation of the bank- 
rupts. Now, under 77B there was no specific provision denying the applica- 
bility of such section to reorganization proceedings. Could a trustee or debtor 
in possession in a proceeding to reorganize a debtor corporation challenge the 
assessment of taxes? In the leading case on the subject,™ the State of'Illinois 
filed large claims ($500,000) for taxes against the Adams Building Corpora- 
tion in Chicago. The value of the property was only about twice the ‘amount 
of taxes due, and the total indebtedness of the debtor was about $5,000,000. 
The trustee objected that the tax claims were so excessive as to be fraudulent 
in fact and in law. The district judge decided that the court, if not by specific 
29. Texas Co. v. Blue Way Lines, 93 F. (2d) 593 (1937). 

30. 32 F. Supp. 604 (1940). 


31. In re Goldberger Inc., 32 F. Supp. 615 (1940). 


82. See Cohen v. U.S., 31 F. Supp. 1, 3 (1940), and In re Eldredge Brewing Co., 32 F. (2d) 604 (1940). 


83. In re 168 Adams Building = (March, 1939) 27 F. Supp. 247. Aftirmed 105 F. Supp. 704, Cert. 
denied 60 8S. Ct. 378; 84 L.Ed. > 


810 (Jan. 2, 1940) 
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rovision, would have “of necessity and by implication the same authority as is 
granted by 64 (a) in liquidation proceedings.” This would be true probably 
under the general equity power of a court of bankruptcy, whether the debtor 
is there to be liquidated or reorganized. The court felt, however, that it could 
not go so far as to effect a reassessment of the debtor’s property. It concluded 
that its power was limited to an inquiry into such matters as whether the tax- 
ing officers had acted beyond their jurisdiction, had failed to take necessary 
steps in the assessment process, and whether the amount claimed corresponded 
with the amount assessed, and whether any partial payments had been made. 
This decision was affirmed by the Circuit Court of Appeals and the Supreme 
Court denied a writ of certiorari. In a recent decision the District Judge ap- 
proved the rule of the Adams Building case insofar as it refused to effect re- 
assessments of debtor’s property, but went further and indicated that the need 
for speedy settlements is not as urgent in reorganizations as in liquidations, and 
that the failure of Congress to “include the provision of 64a in 77B authoriz- 
ing corporate reorganizations is strongly indicative of a legislative purpose to 
remove tax abatements from the control of the Bankruptcy court to the ad- 
ministrative machinery of the taxing sovereign.” 

Both the Adams and Eldredge Brewing Co. cases arose prior to the passage 
of Chapter X of the Chandler Act. The latter Act contains a positive proviso 
that section 64 of the Bankruptcy Act is inapplicable to reorganizations,” 
whereas 77B was silent in the matter. Thus the Chandler Act provides the 
very thing that the court in the Eldredge case said the silence of 77B indicated 
was the Congressional purpose. But it may be that what Congress meant in 
providing that section 64 does not apply in reorganizations was just that the 
order of priorities set up in that section was not to be applied in such proceed- 
ings. It seems that section 64 is basically a priority statute. The authorization 
to the courts relating to taxes does appear in that section but it could have been 
placed more properly elsewhere. So it is not improper to argue that Bank- 
ruptcy courts retain some power with reference to taxes. Moreover, there is 
much to be said for the suggestion in the Adams case, that such powers are 
inherent in Equity jurisdiction. We shall have to await a Supreme Court rul- 
ing on the question. 

In conclusion it seems that Federal claims for taxes and debts were 
granted full priority in insolvency and bankruptcy proceedings under the gen- 
eral priority statute of 1789 until 1898. Under the Bankruptcy Act of that 
year priority was limited to tax claims. But even such priority was not abso- 
lute for several types of claims enjoyed priority over tax claims under section 
64a. This is still true under the Chandler Act pursuant to section 64a 4. For 
a very short time, while Davis v. Pringle was the rule, Federal debts, other 
than taxes, were allowed no priority whatever, but under the amendment to 
64b of 1926 and now under 64a subdivision 5 of the Chandler Act Federal 
debts still enjoy a limited priority in bankruptcy proceedings. State claims for 
taxes are given equal status with Federal tax claims in bankruptcy proceed- 


84, In re Eldredge Brewing Co., cited note 32, supra . 
85. Section 102, Chandler Act. . 
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ings under section 64a 4, but state claims other than taxes are not entitled to 
any priority under Section 64a 5. Unless secured by a perfected lien, the state 
is a mere unsecured creditor where ordinary debts are involved. In a reorgani- 
zation proceeding the court is free to classify Federal debts, other than taxes, 
whether secured or unsecured and the Secretary of the Treasury is authorized 
to reject or accept any plan relative thereto. This is what any creditor may do 
under the law. Where Federal claims are for taxes the courts’ discretion is 
more limited under section 199 of the Chandler Act. State claims for taxes 
and other debts are not entitled to any special consideration in a reorganization 
proceeding. If the state is to gain any advantage, it has to attain it by persuad- 
ing the court to grant some special recognition to the state in the classification 
of claims. 
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It’s your money. You may throw it away if you like. But if your fees 
are as illusive as ours, you should be interested, in this. It is a paradox that 
lawyers whose yield is small spend thousands of dollars in hard earned fees 
subscribing to nonexistent or barely (circulation: 100— perhaps!) existent 
“legal directories” in the vain hopes of increasing their future crop. Directory 
dupery is a thriving industry. It will continue to thrive unless and until law- 
yers are afforded a means of ascertaining the merit of the salesman’s directory 
before they subscribe. And that’s where we come in. 

Your editors are in receipt of a list of the legal directories whose 1941 
editions have received the approval of the American Bar Association’s Special 
Committee on Law Lists. This list has been compiled after thorough investi- 
gation and at considerable expense. ‘It is compiled by lawyers purely for the 
benefit of lawyers. We publish it herewith. The next time a directory sales- 
man gives you the sales talk, the subscription contract, and the fountain pen, 
check his product against this list. If his directory is not among those appear- 
ing in the following list . . . well . . . it’s your money and you may throw it 
away if you like. 


APPROVED 1941 LecaL DirEcToriEs 


American Bank Attorneys The American Bar 
18 Brattle Street Fawkes Building 
Cambridge, Mass. Minneapolis, Minn. 
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American Lawyers Annual 
N.B.C. Building 
Cleveland, Ohio 

American Lawyers Quarterly 
N.B.C. Building 
Cleveland, Ohio 

A. C. A. List 
g2 Liberty Street 
New York City 

Attorneys List (U.S.F. & G.) 
Redwood & Calvert Streets 
Baltimore, Md. 

The B. A, Law List 
Plankinton Building 
Milwaukee, Wis. 

Bankers Law Register 
20 Vesey Street 
New York City 

The Bar Register 
21 West Street 
New York City 

Best’s Recommended Insurance Attorneys 
75 Fulton Street 
New York City 

Clearing House Quarterly 
Fawkes Building, 
Minneapolis, Minn. 

The Columbia List 
320 Broadway 
New York City 

The Commercial Bar 
521 Fifth Ave. 

New York City 

Corporation Lawyers Directory 
141, W. Jackson Blvd. 
Chicago, Il. 

The C-R-C Attorney Directory 
50 Church Street 
New York City 

The Expert 
505 Minnesota Street 
St. Paul, Minn. 

Forwarders List of Attorneys 
38 S. Dearborn Street 
Chicago, Ill. 

The Haythe Law List 
261 Broadway 
New York City 

Hine’s Insurance Counsel 
38 S. Dearborn Street 
Chicago, Ill. 

The Insurance Bar 
343 S. Dearborn Street 
Chicago, Ill. 


International Lawyers Law List 
R.K.O. Building 
New York City 
The Lawyers Directory 
18 E. 4th Street 
Cincinnati, Ohio 
The Lawyers’ List 
70 Fifth Avenue 
New York City 
Martindale-Hubbell Law Directory 
21 West Street 
New York City 
The Mercantile Adjuster 
10 S. LaSalle Street 
Chicago, Il. 
The National List 
Empire State Building 
New York City 
Rand McNally List of Bank Recom- 
mended Attorneys 
538 S. Clark Street 
Chicago, Il. 
Russell Law List 
527 Fifth Avenue 
New York City 
Sullivan’s Law Directory 
33 S. Market Street 
Chicago, Ill. 
The United Law List 
280 Broadway 
New York City 
Wilber Directory of Attorneys and Banks 
299 Broadway 
New York City 
Wright-Holmes Law List 
225 West 34th Street 
New York City 
Zone Law List 
Louderman Building 
St. Louis, Mo. 
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Canada Bonded Attorney 
57 Bloor Street 
Toronto, Canada 
Canada Legal Directory 
57 Bloor Street 
Toronto, Canada 
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24 Adelaide Street E. 
Toronto, Canada 
Empire Law List 
4 Bell Yard, Temple Bar 
London, W.C. 2, England 
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Junior Bar Notes 


By Harry T. CorrMan 
Secretary of the Kansas Junior Bar Conference 


Tue PHiLaDELPHIA MEETING 


Reports from those present at the seventh annual meeting of the Junior Bar Con. 
ference Section of the American Bar Association held at Philadelphia, on September 8th 
to r1th inclusive, indicate that it was probably the fullest and most interesting meeting 
in the Conference’s short history. 


On Sunday morning, September 8th, an open forum meeting for State Chairmen, 
public information directors and other active conference workers and officials started 
off the convention. A luncheon at the University Club followed, and in the afternoon 
the first general session was held. The highlight of this meeting was the address by Hon. 
Robert P. Patterson, Assistant Secretary of War, touching on the legal problems of Na- 
tional defense, which address was broadcast over a national hook-up. 


On Sunday evening almost the entire convention personnel journeyed by bus 
caravan to the beautiful Philadelphia Country Club for a reception and cocktail party, 
given by the Philadelphia members of the Conference. On return to the city, a sub 
stantial number of the convention attenders congregated at Bookbinder’s, a famous sea 
food eating place of ancient origin, to partake of sea food specialties of one kind or 
another. 


Monday was a day of comparative quiet, meetings of the resolution and nominating 
committees and a meeting of delegates from affiliated junior bar organizations constitut- 
ing the principal official business gatherings of the day. In the evening the majority 
of the Junior Bar Conference members joined with American Bar Association conven- 
tioners generally in a thirty mile trek to the DuPont estate for the outdoor ballet, held 
in the midst of the almost unbelievable elegance of the estate’s gardens. Following the 
ballet guests were favored with a display of the estate’s lighted fountains, which have 
few, if any, equals throughout the world. 


On Tuesday morning, September roth, the final general session of the conference 
was held, featuring an address by Hon. Francis Biddle, Solicitor General of the United 
States, on “civil liberties” and the war. This address was likewise broadcast on. a national 
network. At this session the national program for 1940-41 was adopted. The most con- 
troversial question presented was as to the emphasis to be had on National defense and 
conference assistance in assigned phases of that field. To some extent the conflicting views 
could be classified ,as geographical. The eastern members urged that the major portion 
of the conference energies be expended in this field. It was even proposed by a member 
that all conference ‘activities be suspended except those particularly designed to assist in 
national defense work. 


After heated discussions the mid-western viewpoint prevailed, namely, that the 
normal functions of the Conference be continued, with such increased activity as might 
be necessary in the national defense field. It was also decided to continue work well 
underway in procedural reforms, justice court survey, and small loan, surveys and clinics. 

At the final business session officers for the coming year were elected. Lewis F. 
Powell, Jr., of Richmond, Virginia, was elected as Chairman, succeeding Paul F. Hannah. 
Phil H. Lewis, of Topeka, Kansas, was elected Vice-Chairman (—congratulations, Phil) 


and James P. Economos, of Chicago, was chosen as Secretary. : 

The Conference’s convention festivities closed with an enjoyable cruise and dinner 
dance on Tuesday evening. The cruise was of five hours duration and included a down 
river trip to Wilmington and return. 
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Executive Counci MEETING 


Following the nomination made by this conference at the Wichita meeting, Lewis F. 
Powell, Jr., Chairman of the Junior Bar Conference section of the American Bar Asso- 
ciation, immediately following the Philadelphia convention appointed John’ H. Hunt, 
of Topeka, as Chairman of the Kansas Junior Bar Conference. At a meeting of the 
Executive Council in Topeka on October 6th, 1940, plans for our 1940-41 program were 
discussed. 


Action taken at the annual meeting held in Wichita last May has rather effectively 
streamlined the organization of the Kansas Junior Bar Conference by eliminating con- 
gressional district sub-divisions and certain unnecessary committees. As amended, the 
by-laws provide for standing committees on Public Relations, Relations with Law Stu- 
dents, Membership and Public Information. Committee appointments have not been 
made at this writing, but may be expected soon. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., 
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Of The Journal of the Bar Association of the State of Kansas, Published 
Quarterly at Wichita, Kansas, for November 1, 1940. 


STATE OF KANSAS, COUNTY OF SEDGWICK, ss. 

Before me, a Notary Public in and for the State and County aforesaid, personally appeared J. B. 
Patterson, who ap | been duly sworn according to law, deposes and; says that he is the business man- 
ager of the Journal of the Bar Association of the State of Kansas and that the following is, to the best 
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circulation), etc., of the aforesaid = for the date shown in the above caption, required by the 
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Notes and Comments 


ASSERTION OF PRIVILEGE BY WITNESS IN KANSAS 

In view of the fact that the American Law Institute has before it for consideration 4 
Code of Evidence it seems expedient to examine the Kansas cases and Statute provisions 
and compare the rules there set out with those suggested by this Code.* 

The cases examined were chosen because of their applicability to the various sections 
of this Code. Therefore, they are grouped into five distinct divisions, each division rep- 
resenting the cases which might affect or be affected by the application of a single section 
of this Code or a portion thereof. 

I 


In Insurance Co. v. Brubaker} the deceased in an application for life insurance war. 
ranted the truthfulness of his answer to the question, “Have you consulted any other 
physician?” and agreed that the policy issued in consideration of the warranty should be 
void if the answer be false. The deceased falsely stated that he had not consulted any 
other physician. Defendant company resisted payment on the ground that the deceased, 
insured, had consumption when he applied for the insurance and that the answer to the 
above stated question was false. Defendant company proved that Dr. Stewart of Topeka 
had examined the insured a few days prior to his application for the insurance and diag. 
nosed his case as, “inflamation of the bronchial tubes, indigestion, and a catarrhal condi- 
tion of the stomach and bowels, but the Dr. feared consumption and advised him (de- 
ceased) to go to Colorado for his health.” The court disallowed recovery here by hold. 
ing that the false answer to the question, “Have you consulted any other physician?” 
operated to annul the insurance contract which in effect inforced a waiver of the privi- 
lege by contract because it was agreed that the policy should be void if this question be 
answered falsely. The court said, “the disqualification is imposed upon the lawyer, physi- 
cian or priest only, and not for his benefit or for the benefit of the public, or persons 
confessing.” This statement is qualified by the following statement of the court, “this 
privilege, like many others, even those protected by constitutional guaranty, may be 
waived, by statute, if the party himself testify the privilege is waived. If he publish the 
confidential matter to the world the privilege is waived, and it would! deprive him of a 
valuable right if he were prohibited from making a waiver by contract in advance of 
litigation.” 

The above case indicates that Kansas would be in accord with the provisions of the 
A.L.I. Code,? in stating that a person may contract away a privilege in regard to himself. 
It also indicates that the privilege is by such contract forever given up. 

In Kansas a person may also waive that privilege by making a disclosure of all or 
part of the matter or by consenting to the making of such disclosures by another person, 
but coercion would prevent a waiver. 

“* This comment and the two following it are based upon a comparison made by groups of students 
in a class in Evidence between selected sections of the Code of Evidence prepared by Professor 
Edmund M. Morgan as Reporter, and a group of advisers. A tentative draft relating principally 
to qualification, examination, and privileges of witnesses and parties was presented to the Ameri- 
can Law Institute at its meeting in May, 1940. All references are to tha sections of this Tenta- 


tive Draft Number 1.—P. W. Viesselman. 


1908) 78 Kan. 146, 296 Pac. 62. 
ection 64 of Tentative Draft of A.L.I.: . 

Waiver of privilege by Contract: A person who has a petriings to refasd to disclose or to pre- 
vent another from disclosing a specified matter ceases to have that privilege with respect to that 
matter if the judge finds that he, while not under guardianship, or the duly appointed qualified 
and acting guardian of his person has (a) contracted with anyone not to claim privilege, or (b) 
without coercion and with knowledge of his privilege, made disclosure of any part of the matter 
or consented ta such a disclosure made by anyone. 

Comment as in Code. 

‘Some courts also’/have held void contracts to waive a statutory privilege as to communica- 
tions between physicians and patients. On the other jhand, where disclosure is made a condition 
pastes to liability: on the contract, the provision has been upheld, e.g., a stipulation in a fire 
msurance policy requiring the assured to answer all questions concerning the loss sustained. In 
none of the opinions has it been suggested that such a:contract raises a constitutional problem. 
This clause goes much further than any known case. Under it, when a person agrees with anyone 
to waive a privilege as to a particulay matter, the privilege is gone with reference to that matter, 
completely and forever.’’ 
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The Kansas Statute® provides, “but if any person without objection on his part testi- 

fies concerning any such communication, the attorney, clergyman, priest or physician 
communciated with may be also required to testify on the same subject as though consent 
had been given within the meaning of the last three subdivisions.” In State v..Simmons,4 
it was held that if the accused once waives his privilege and takes the witness stand in 
his own behalf at any stage of the prosecution, that he waives it for every subsequent 
stage. Thus the privilege, if the court finds it so, once waived in a trial is forever waived. 
In State v. Taylor; the trial court permitted the testimony of the defendant taken at the 
coroner’s inquest, and reduced to writing and signed by. the defendant, to be read in 
evidence on the trial on behalf of the state, and permitted this to be done although the 
defendant did not testify at the trial; and from anything appearing in the case, this 
testimony was given voluntarily; and the defendant objected and excepted to its introduc- 
tion, but without giving any reason for his objection or exception: Held that the court 
did not err in permitting this testimony to be introduced. Another case, State v. Harris® 
held that the testimony of a witness voluntarily given in an inquisition to determine the 
origin of the fire (held by the state fire marshal or county attorney under an act relating to 
protection against fire) may be used so far as relevant in a prosecution for arson subse- 
quently brought against the witness. Such testimony is not involuntary because given in 
response to a subpoena because in such an inquisition a witness/is at ‘liberty to claim his 
privilege of refusing to give answers that would incriminate himself. At a later prose- 
cution against him he may be cross-examined to those statements and admissions made 
in the fire marshal’s inquisition. These two cases along with State v. Backstrom™ seem 
to indicate that Kansas courts would also hold in accord with the Model code on this 
voluntary waiving of privilege. 

The A.L.I. Code would probably be followed in Kansas both as to waiver of privi- 
lege by contract and the proposition that once a privilege is:waived it is waived forever. 
In Armstrong v. Street Railway Company® after an injury, for which plaintiff sued, he 
was attended by a number of physicians and it was held that when consent was given 
one doctor should reveal the communication made to him in the presence of the 
others, that communication was no longer privileged, and any physician who was present 
could testify concerning it. This case in itself indicates that Kansas would be even more 
liberal than this Code in regard to privileged testimony.® 

II 

A portion of the Kansas Statute! reads; “. . . no person shall be prosecuted or pun- 
ished on account of any transaction or matter or thing concerning which he shall be 
compelled to testify, nor shall such testimony be used against him in any prosecution for 
any crime or misdemeanor under the laws of this state.” In State v. Backstrom" it was 
held that one who testifies without objection at an inquisition held by a county attorney 
under the prohibitory liquor law may thereafter be prosecuted for any violation of that 
law concerning which he testifies. This at first blush would ‘seem to be contrary to the 
provision of the A.L.I. Code,!2 but one must keep in mind at all times that the person 
here testifying did not raise any objection to giving such testimony. It would seem then 
from this and other Kansas cases that a person must object to testifying at an inquisition 
in order later to claim privilege in proceedings against him for a crime which has arisen 
out of the testimony given at the inquisition. As to the question of what is wrongful 
compulsion, State v. Finch'* indicates that a mere subpoena is not such as to be wrong- 
8. Kansas Revised Statutes (1935) 60-2805. 

4. (1908) 78 Kan. 852, 98 Pac. 277. 
5. (1887) 36 Kan. 329, 13 Pac. 550. 
6. (1918) 103 Kan. 347, 175 Pac. 153. 
7. (1924) 117 Kan. 111, 230 Pac. 306. 
8. (1914) 93 Kan. 493,144 Pac. 847. 
9. See note 2, supra. 
10. Kansas Revised Statutes 1935, 62-301. 
11. (1924) 117 Kan. 111, 23 Pac. 306. 
12, Section 65 of the Model Code: 
Admissibility of disclosure wrongfully compelled: Evidence of a statement or other disclosure 
made by a person is inadmissible against him if the judge finds that he had and claimed a privi- 


ledge to refuse to make the disclosure but was nevertheless required to make it. 
18. (1905) 71 Kan. 798, 81 Pac. 494. 
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ful compulsion. In this case the testimony of a witness subsequently; prosecuted for 
manslaughter, taken at a coroner’s inquest in pursuance of a subpoena, where such wit. 
ness was not at the time under arrest or accused of the crime, and where there is noth- 
ing indicating that the testimony was involuntarily given, is admissible against him when 
he is put upon trial for the commission of the offense. Such testimony is not deemed 
involuntary merely because it was given in response to a subpoena. In In Rei Nickell, Peti- 
tioner,\4 where proceedings for contempt of court were instituted against a party, where- 
by he was charged with inducing witnesses to absent themselves from court ‘and other- 
wise avoid process of the court, it was held error for the state to place the accused upon 
the witness stand to prove the contempt charged. The offense being made a crime by 
statute, the accused cannot be compelled to give evidence which might incriminate himself, 
The rule in Kansas thus appears to be in accord with the provision of the A.LI. 
Code.!5 Thus where one claims the privilege of refraining from making the disclosure 
and is wrongfully compelled to make such disclosure, it is inadmissible as evidence against 
him in a proceedings arising out of the material disclosed. 


Ill 

The Kansas Statute!® provides, “. . . That the neglect or refusal of the person on 
trial to testify, shall not raise any presumption of guilt, nor shall that circumstance be 
referred to by any county attorney prosecuting in the case, nor shall the same be con- 
sidered by the court or jury before whom the trial took place.” Also,” “If the accused 
shall not avail himself of his right to testify in any case, it shall not be construed to af- 
fect his innocence of guilt.” 

In State v. Tennison!® the defendant charged with first degree murder of her hus- 
band by poisoning him. The counsel for the state said: “The defendant is the only living 
person who knows the truth of the charge against her, and she has refused to divulge 
it. She says that she is innocerit, and it devolves upon the state to prove her guilty by 
circumstantial evidence.” A new trial was granted. The court quotes Mr. Justice Val- 
entine in State v. Mosley.18 “We understand the statute is explicit that when a defendant 
in a criminal case declines to testify in his own behalf, absolute silence on the subject is 
enjoined on counsel in their argument on the trial, and that the court will hold the 
prosecuting attorneys to a strict observance of their duty in this respect.” Also in State 
v. Balch,2° where the prosecuting attorney, in a criminal action, in making his argument 
to the jury, claimed that the defendant was guilty because he failed to testify in the case 
and denied the facts alleged against him, and the defendant was afterward found guilty 
by the jury, it was Aeld, that for such irregularity on the part of the prosecuting attorney, 
the defendant, on his own motion, should be granted a new trial; and that a mere in- 
struction from the court to the jury that the jury should not pay any attention to what 
was said by the prosecuting attorney with regard to the defendant’s failure to testify, was 
not sufficient to cure the error committed by the prosecuting attorney. In a later case, 
State v. Peterson?) in an argument to the jury in a criminal action it was held error for 
the county attorney to refer to the fact that the defendant’s wife did not testify; but be- 
fore a judgment of conviction will be reversed, it must appear that some substantial 
right of the defendant was affected by the error. In State v. Rambo, “A mere inci- 
dental mention, however, of the fact by a juror that a person on trial did not testify in 
his own behalf—a remark noting the circumstances, unaccompanied by an opinion that 
an explanation would be of service to the accused—might fall short of showing a con- 
sideration of the matter by the speaker, and not violate the statutory injunction.” Further 
in State v. Mosley?® upon trial of a defendant charged with a criminal offense, the de- 
14. (1904) 69 Kan. 887, 76 Pac. 911. 

15. See note 12, supra. 
16. Kansas Revised Statutes 1935, 62-1420. 
17. Kansas Revised Statutes 1935, 62-1421. 
8. (1889) 42 Kan. 950, 28 Pac, 429. 

. (1884) 81 Kan. 355, 2 Pac. 782. 
20. (1884) 81 Kan. 465, 2 Pac. 609. 
21. (1918) 102 Kan, 900, 171 Pac. 1168. 


22. (1904) 69 Kan. 777, 77 Pac. 
28. (1884) 31 Kan. 855, 2 Pac. 782. 
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fendant rested without testifying. The county attorney said to the judge in hearing of 
the jury, “Your honor, we had a right to presume that the defendant would testify in 
his own behalf, in which case this evidence would have been proper rebuttal, and he 
having failed to do so we claim the right to introduce it now.” held, that these remarks 
to the court were not such an infringement upon the statute forbidding the prosecuting 
attorney to refer to the fact that the defendant did not testify in his own behalf as to re- 
quire the court under the circumstances of the case to grant a new trial. In Topeka v. 
Myers,24 held, the case must be reversed on account of the misconduct of the prosecuting 
attorney in using the following words in addressing the jury, “If the defendant is not 
guilty, why did he not take the stand? He could easily have proven that he did not keep 
the place.” In all the above cases it will be noted that the proceedings are of a criminal 
nature. In the latest case on this point, State v. Wright,?® the prosecuting attorney’s com- 
ment on the defendant’s failure to take the witness stand in his own behalf was held 
within the limits of fair debate and no error could be predicated on his statement. It 
will be noted, however that this is a civil proceeding, and not a criminal proceeding. 

It may be said that in a civil case Kansas would be in accord with the A.LI. Code 
Provisions.2® However, in a criminal proceeding Kansas may be said to be contra in this 
respect, although it allows some leniency as to the extent to which remarks may be al- 
lowed to be put before the court and the jury. 





IV 


In O’Brien v. The New England Mutual Life Insurance Company," communications 
made to her attorney by a wife, with regard to a divorce suit pending against her, in the 
course of a conference on the subject at which the husband is present, are held privileged 
so far as concerns testimony sought to be elicited from the attorney in an action to which 
neither the husband or wife is a party. An attorney cannot be required to testify con- 
cerning communications made to him in that capacity, notwithstanding no objection 
being made by the client, who not being a party to the litigation or present at the trial, 
and having no opportunity to object or to consent to the testimony being given. 

From this case which insofar as is ascertainable has not been overruled it may be 
said that Kansas is in direct accord with the provisions of the suggested Code.?8 


V 


In Matthews v. McNeill,® a suit to cancel a note made in consideration! of ceasing 
prosecution for rape, the note being payable to the defendants, attorneys for the prosecu- 
trix of the rape charge were allowed to testify to the story told them by the prosecutrix 
covering her relations with the plaintiff here. An objection was made to the evidence 
of the testimony on the ground that the rule regarding privileged communications from 
client to attorney was thereby violated. The prosecutrix afterwards took the stand and 
went over the same ground herself, so that she could be regarded as having waived the 
privilege, if such waiver were necessary to support the ruling. The court held that in 
any event the confidential character of the communications made by the prosecutrix to 
her attorneys was no matter of concern to the plaintiff in this case, and that he could 
not be heard to complain of their admission in evidence. The court further said, “The 
usual, and as we think the better, rule is that no one but the client, or one in privity 
with him, can found an appeal upon the violation of this privilege.” In the later case of 


24. (1885) 34 Kan. 500, 8 Pac. 726. 
25. (1934) 140 Kan. 679, 38 P(2d) 136. 
26. Section 66 of the A.L.I. Code: 

Comment and inference as to allowance of privilege: If a privilege to refuse to disclose, or a 
privilege to _— another from disclosing, evidential matter is claimed and allowed, the judge 
may in his discretion comment and permit counsel to comment thereon, and the jury may draw 
all reasonable inferences therefrom. 

27, (1921) 109 Kan. 138, 197 Pac. 1100. 
28. Section 67 of the A.L.I. Code: 

Exclusion of privileged matter by Judge: The judge may of his own motion exclude evidence 
subject to exclusion by reason of a privilege if the person entitled, to claim the privilege is neither a 
party nor a witness and the judge finds that the privilege has not been waived. 

29. (1916) 98 Kan. 5, 157 Pac. 387. 








166 The JouRNAL 


Flock v. Brewster, it was held that as the defendant in the action, although a sister of 
the deceased grantor, claimed no rights as heir or devisee, but defended solely on the 
basis of being the grantee in’ the deed, she is not entitled to assert the privilege, or ob- 
ject to the testimony of the physician in regards to the competency of the grantor. 
From the above cases it may be said that Kansas is entirely in accord with the 
vision suggested by the A.L.I. Code*! on this point of evidence and its admissability, 
Kansas, from the review of the above cases, may be said to have rules of evidence sim- 
ilar to those, although not entirely in accord with, suggested by the Code of ‘Evidence 
now being considered by the American Law Institute. 
Wornsn A. Davis, ’41 
Dare W. ‘Bruce, 41 
University of Kansas School of Law. 
80. (1920) 107 Kan. 63, 190 Pac. 616. 
81. Section 68 of the A.L.I. Code: 


Effect of error in overruling claim of privilege: A. party may assign error upon a ruling di 
allowing a claim of privilege only if the privilege is his own. . ’ - ats 


THE ATTORNEY-CLIENT PRIVILEGE 

Dean Wigmore states the general rule as to the attorney-client privilege as follows: 
“Where legal advice of any kind is sought from a professional: legal adviser in his ca- 
pacity as such, the communications relating to that purpose made in confidence by the 
client, are at his instance permanently protected from disclosure by himself or by the 
legal adviser, except the protection may be waived.”! 

Until the eighteenth century the privilege was attached to the attorney ‘as a matter 
of honor, but from that time it has been considered as a protection for the client. The 
modern statement of the rule is that the “Protection is for the client after the work at 
hand has been completed, to prevent its disclosure in subsequent litigation, and finally 
to cover any legal advice given whether it resulted in litigation or not.” Thus, an at- 
torney, who, in his professional capacity received confidential communications from a 
client, can not be examined against the consent of the client, in relation to such com- 
munication? 

The basis of the law of attorney-client privilege is found in Kan. G.S., 1935, 60-2805, 
which provides: “The following persons shall be incompetent to testify . . . Fourth, an 
attorney, concerning any communication made to him by his client in that relation, or 
his advice thereon, without the client’s consent. . . . But if:a person without objection on 
his part testifies concerning any such communication, the attorney . . . communicated 
with may also be required to testify on the same subject as though consent had been given 
within the meaning of the last three subdivisions.” 

The statute says that the attorney in the attorney-client relation “shall be incom- 
petent to testify.” However in its decisions the court speaks of and treats the relation as 
giving rise to a “privilege” in the client, which may be waived and not as an “incom- 
petency” which in its proper sense may not be waived. 

The Code of Evidence proposed by the American Law Institute defines the prin- 
cipal terms involved in the attorney-client privilege as follows: 


“RULE 209—LAWYER-CLIENT PRIVILEGE; DEFINITIONS: 

(a) “client” means a person who, directly or through his authorized representa- 
tive, consults a lawyer or the lawyer’s representative for the purpose of re- 
taining the lawyer or securing legal advice from him in his professional capacity; 

(b) “lawyer” means a person authorized, or reasonably believed by the client to be 
authorized, to practice law in any state or county the law of which recog- 
nizes a privilege against disclosure of confidential communications between 
client and lawyer; 


1. 4 Wigmore on Evidence (2nd Ed.) 2292. 
2. Abbott, Civil Jury Trials (5th Ed.), Sec. 112. 
3. Union Pac. R. Co. v. Day, (1904), 68 Kan, 726, 75 P. 1021. 
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(c) “holder of the privilege” means the client while alive and not under guardian- 
ship, or the duly appointed, qualified and acting guardian of any person, or the 
personal representative of a deceased client; 

(d) “confidential communication between client and lawyer” means .information 
transmitted by a voluntary act of disclosure between a client and his lawyer in 
confidence and by a means which, so far as the client is aware, discloses the in- 
formation to no third persons other than those reasonably necessary for the 
transmission of the information or the accomplishment of the purpose for which 
it was transmitted.” 

Ruts 210 states the privilege in terms of the above definition as follows: 

Subject to Rules 211, 212, 213, and 223, a person whether or not a party, has a 
privilege to refuse to disclose, and to prevent a witness from disclosing, ai com- 
munication if he claims the privilege and the judge finds that 

(a) the communication was a confidential communication between client and 

lawyer, and 

(b) the client or lawyer reasonably believed the communication to be relevant 

to an offer or acceptance or rejection of a retainer of the lawyer by the 
client or to the seeking or rendering of the lawyer’s legal advice in his pro- 
fessional capacity, and 

(c) the witness 

(i) is ;the holder of the privilege, or 

(ii) at the time of the communication was the lawyer or a representative 
of the client or the lawyer in transmitting the communication or a 
person to whom disclosure was made because reasonably necessary for 
the transmission or the accomplishment of the purpose for which it 
was transmitted, or 

(iii) is any other person who obtained knowledge of the communication as 
a result of connivance with the lawyer or his agent or’ servant, and 

(d) the claimant is the holder of the privilege, or the lawyer or another person 

authorized to claim the privilege for the holder.” 


In a comment on Rute 210, the American Law Institute committee states that the 
privilege works both ways. In Kansas the client may refuse on cross-examination, to 
testify as to any communication had with ‘his attorney which the attorney could not by 
statute, divulge without the client’s consent. Without such a privilege on the part of the 
client the restrictions on the attorney’s testimony would be meaningless. The Model 
Code, however, goes farther than any of the Kansas cases and provides that the witness 
from whom the disclosure is sought may be one who has secretly secured knowledge 
of the communication or one who has secured knowledge through the negligence of the 
lawyer or the client. 

In Matthews v. McNeill5 it was stated that the confidential character of communi- 
cations made by X to her attorneys was of no matter of concern to the plaintiff in that 
case, and that he could not be heard to complain of their admission in! evidence. “The 
usual, and we think the better, rule,” said the court,“ is that no one but the client or 
one in privity with him, can found an appeal upon the violation of this privilege.” How- 
ever, a few years later in O’Brien v. New England Mutual Life Ins. Co.® the court said, 
“It is sometimes said that only the client can invoke the privilege, but the obvious 
meaning is that if the client has an opportunity to object to the testimony and does not 
do so this may be regarded as a waiver and no one else can raise the issue.” In the latter 
case the court did not mention Matthews v. McNeill and affirmed the rejection of evi- 
dence of an attorney as to conversations with client X, who was not a party to the suit. 
Wigmore considers this an unsound decision.” Under the proposed Code, it would seem 
that there would be no privilege such as in the O’Brien case. This Code states: “... a 
“4. Btate v. White, (1877), 19 Kan. 445. 


5. Matthews v. McNeill, (1916), 98 Kan. 5, 157 P. 387. 
; O’Brien v. New Engiand Mut. Life Ins. Oo., (1921), 109 Kan. 188, 197 P. 1100. 


6 Wigmore (2d Ed.) 2312n. 3. 
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person, whether or not a party, has a privilege to . . . prevent a witness from disclos. 
ing, a communication if he claims the privilege and the judge finds that . . . (d) the 
claimant is the holder of the privilege . . .” In the O’Brien case the client, not being 
a party to the suit, did not assert the privilege and the plaintiff was not the “holder of 
the privilege.” The A.L.I. Code seems to be in accord with the Matthews case. 

To make communications privileged, the relation of attorney and client must exist’ 
Two things are usually necessary to create the relationship of attorney-client: (1) agree. 
ment of the attorney to be an attorney for the party; (2) agreement of the party to have 
the other for his attorney. The payment of a fee or retainer is not indispensable to the 
relation, and if a person consults an attorney for the purpose of obtaining legal advice 
and assistance upon matters he deems important, and such attorney permits the consulta. 
tion to proceed and accepts confidences relating to such matters, and obtains information 
regarding them, the relation of attorney and client is thereby established between the 
parties.° Where it is not known that the person consulted is an attorney, the privilege 
does not exist,!° nor does it exist before the relation was entered into or after it was 
ended.!! The A.L.I. Code agrees with the Kansas law stated above, but it goes farther 
in stating that the client must have reasonable grounds to believe that the relationship 
existed. However, an attorney may testify concerning conversation had with his client 
which does not concern the matter upon which he was being consulted;}? that is, the 
client must have regarded the communication as confidential to render the attorney in- 
competent to testify. It was held in State v. Herbert!® that the communication was con- 
cerning public opinion in connection with the crime as between neighbor and friend and 
was not of a legal nature required to make such communication confidential and priv. 
ileged. 

In Arkansas City Bank v. McDowell! it was held, contrary to the general prevail- 
ing view, that it was not error to admit testimony that D had employed witness to repre- 
sent defendant in another case. The court said, “Simply to state who their client is, is 
not privileged communication.” From the language used in Rule 209(d), it would be 
safe to say that the Model Code agrees with this Kansas decision. This section mentions 
information transmitted between a client and ‘his lawyer, and a reasonable interpretation 
of “information” would not include the mere hiring of the witness. 

In the early Kansas case of Tays v. Carr! letters from the client to his attorney 
were admitted, the court saying, “It is not the communication itself from an attorney 
to his client, that is‘incompetent; but the attorney is prevented from testifying concern- 
ing it.” However, in Emerson v. Western Automobile Indemnity Assn.!* admission of 
such letters was held error, although no mention was made of the earlier case. ‘The court 
in the later case treated the written communications themselves as being privileged. 
The Model Code would agree with the Emerson case, for the Comment under Rule 209 
says “communication” means “information transferred by any means.” 

There is no privilege where the matters testified about were not of a confidential 
nature, but were made in the presence of both parties to the controversy. Communica- 
tions made to one acting for both parties, and in the presence of all the parties to the 
controversy, cannot be regarded as privileged in a suit between those parties.!7 This 
agrees with Rule 211 of the;A.L.I. Code 1” and states the well settled law. However, a 


a 
8. State v. Herbert, (1901), 63 Kan. 516, 66 P. 235. 
9. Sheehan v. Allen, (1903), 67 Kan. 712, 74 P. 1133. 
10. Union Pac. R. Co. v. Day, supra, note 3. 
11. State v. Herbert, supra, note 8. 
12. State v. Nixon, (1922), 111 Kan. 601, 207 P. 854. 
13. State v. Herbert, supra, note 8. 
14. Arkansas City Bank v. McDowell, (1898), 7 Kan. App. 568, 52 P. 56. 
15. Tays v. Carr, (1887), 37 Kan. 141, 14 P. 456. 
16. Emerson v. The Western Automobile Indemnity Ass’n., (1919), 105 Kan. 242, 182 P. 647. 
17. Sparks v. Sparks, (1893), 51 Kan. 195, 82 P. 892. 
17a. RULE 211—LAWYER-CLIENT PRIVILEGE; LAWYER ACTING FOR SEVERAL CLIENTS: 
When two or more persons acting together become clients of the same lawyer as to a matter 
of common interest, none of them has as against another of them any privilege under Rul@ 210 with 
respect to that matter. 
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stranger to that conversation in a suit against a party to it, cannot compel the attorney 
to divulge its nature.!8 

Communications made in the presence of third parties are not privileged as they 
could not have been intended to be confidential, as where such was read before a notary 
and given to the newspaper reporters,!® or where an attorney is negotiating with a third 
party in the presence of his client. The above case would undoubtedly be held not 
privileged under the Model Code. Statements of a party to his attorney directing him 
to settle matters of business with others according to defined terms and conditions, 
which were intended and must necessarily be communicated to othr parties, cannot be 
regarded as private and confidential in their nature and are not within the privileged 
communication rule.2® Here, there would be conflict with the A.L.I. Code. If the trans- 
mitting to other parties was reasonably necessary for the transmission or accomplish- 
ment of the purpose for which it was transmitted, the communication would still be 
privileged under Rule 210. 

The so-called scrivener cases, where an attorney prepares deeds or contracts for a 
client, but gives no advice thereon, would be decided the same under the present Kansas 
law or the proposed Code. The attorney may have acted merely under the ‘client’s in- 
structions, or the relation may not have existed in the minds of the parties.?! 

Communications made to an attorney drafting a will are privileged during the life 
of the testator, but this privilege ceases at his death, and the attorney may disclose all 
that affects the execution and contents of the will.22 This is the same as the Code pro- 
vision?2* and the well settled law. 

The privilege may not be exercised to prevent disclosure by counsel consulted as to 
prospective criminal or fraudulent claims.?* The limitation of the privilege as relating 
to the perpetration of fraud is limited, ordinarily, to cases of actual, fraud involving moral 
turpitude.24 The A.L.I. Code substantially agrees, saying there is no privilege if the 
legal advice was sought in order to enable or aid the client to commit or plan to commit 
a crime or a tort. However, it requires sufficient evidence aside from such communica- 
tion that such tort or crime was intended.?4 

If the privilege is not asserted, it is waived.25 Where the client himself testifies as 
to his conference with the attorney,2® or takes the deposition of his attorney,’ the 
privilege is waived, but only as to the things testified to in the direct examination. The 
Model Code does not agree with the Kansas cases as to waiver, in that it provides the 
disclosure of any part of the matter operates as complete waiver.?™ 

Wa rer, Kruse ’41 
ArNotp GILBERT ’41 
University of Kansas School of Law. 


18, Chicago Lumber Co. v. Oox, (1915), 94 Kan. 563, 147 P. 67. 
19. Elliott, In re, (1906), 73 Kan. 151, 84 P. 750. 
20. Morart v. Thurman, (1929), 127 Kan. 688, 275 P. 160. 
21. Grimshaw v. Kent, (1903), 67 Kan. 463, 73 P. 92. 
22. gd oy ee 93 Kan. 60, 143 P. 426; Ounningham v. Cunningham, (1920), 107 Kan. 
22a. RULE 213—LAWYER-CLIENT PRIVILEGE; LIMITATION AND TERMINATION: 
(2) Upon an issue between parties claiming by testate or intestate succession from a deceased 
client, none of them has a privilege under Rule 210 as to any relevant communication. 
23. State v. Wilcox, (1913), 90 Kan. 80, 182 P. 982. 
24. Emerson v. the Western Automobile Indemnity Ass’n, supra, note 16. 
i. 212—LAWYER-CLIENT PRIVILEGE; COMMUNICATIONS IN AID OF CRIME OR 


No person has any privilege under Rule 210 if the judge finds that sufficient evid 
from the communication, has been introduced to warrant a finding that the legal pe Me tin ae bees 
or obtained in order to enable or aid the client to commit or to plan to commit ‘a crime or a tort. 
25. O’Brien v. New England Mut. Life Ins. Co., supra, note 6. 
26. Wilkins v. Moore, (1878), 20 Kan. 538. 
27. Watson v. Watson, (1919), 104 Kan. 578, 180 P. 242, 182 P. 643. 
27a. RULE 223. WAIVER OF PRIVILEGE BY CONTRACT OR PREVIOUS DISCLOSURE: 
oa * Eo word who eunea = have a petvilene to — to disclose or to prevent another 
m disclosing a 8 ma as no such privilege with respect t i j 
iE — - or any a — heer the oo of the privile, r has pS eae Re jel 
without coercion an nowledge of his privil ma osur 
matter or consented to such a disclosure made by “a, ees > eae pent of he 
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TRANSACTIONS WITH THE DECEASED 


_ At the common law the parties to a cause of action and persons in interest were 
disqualified as witnesses, upon the ground that their interest would prevent them from 
telling the truth. Similarly, convicts were disqualified, as it was thought conviction of 
a crime made it impossible for the convicted person to retain the ability for !veracity he 
may have had. Such rules have been abolished in Kansas by G.S., 1935, 60-2801. But, 
in abolishing the above rules, our legislature has seen fit to impose a restraint upon 
testimony of parties to an action, in particular instances. 

The Kansas statute concerning transactions with a deceased person is G.S., 1935, 
60-2804. It provides: 


“No person shall be allowed to testify in his own behalf in respect to any 
transaction or communication had personally by such party with a deceased per- 
son, where either party to the action claims to have acquired title, ‘directly or in- 
directly from such deceased person, or when the adverse party is the executor, 
administrator, heir at law, next of kin, surviving partner, or assignee of such de- 
ceased person, nor shall the assignor of a thing in action be allowed to testify in 
behalf of such party concerning any transaction or communication had personally 
by such assignor with a deceased person in any such case; nor shall such party or 
assignor be competent to testify to any transaction had personally by such party or 
assignor with, a deceased partner or joint contractor in the absence of his surviving 
partner or joint contractor, when such surviving partner or joint contractor is an 
adverse party. If the testimony of a party to the action or proceeding has been 
taken, and he afterwards die, and the testimony so taken shall be used after his 
death, in behalf of his executors, administrators, heirs at law, next of kin, assignee, 
surviving partner or joint contractor, the other party, or the assignor, shall be 
competent to testify as to-any and all matters to which the testimony so taken 
relates.” 


It may first be observed that this statute does not exclude all testimony of parties 
concerning transactions or communications with a person since deceased in any case, 
but only in a case in which the adverse party is executor, administrator, heir, next of 
kin, surviving partner, or assignee of the deceased. Thus, it is seen that the purpose 
of the statute is to place the parties to any personal transaction on a level as to that 
transaction. Since one of the parties is dead, the other may not testify, since the de- 
ceased will have no opportunity to present his side of the facts. 

This being the purpose of the statute, it was held in Bryan v. Palmer,! that in an 
action by an administrator to recover money loaned to the defendant by the decedent in 
his lifetime, the defendant was competent to testify that he had inclosed the money in 
an envelope and mailed it to the decedent, since this did not constitute a personal trans- 
action with the deceased, and the deceased could not have refuted it by his own testi- 
mony if he had been living. 

To prevent evasion of the statute by an assignment, it is provided that ‘an assignor 
of a party to an action is disqualified in cases in which the party would be disqualified 
if he had brought the action himself. 

A further provision takes care of the case in which a transaction was had with one 
of two or more partners or joint contractors in the absence of such other partners or 
joint contractors and the one with whom the transaction was had is now deceased. This 
clause of the statute uses the word “transaction” only, instead of “transaction or com- 
munication,” but whether this omission was intended to make a different construction 
in this particular case is uncertain, no case having been found on the point. Such a 
conclusion seems unlikely, however. 

It has been the policy of the court to construe the statute strictly. That is, the court 
has consistently taken a liberal view in admitting testimony, and testimony is excluded 


1. 83 Kan. 298, 111 Pac. 443, 1910. 
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only when the technical terms of the statute are met. Competency is the rule, and dis- 
qualification is the exception; therefore, the statute is not to be extended by implication. 
Leading cases in support of this view which are consistently cited in the later decisions 
are Bryan v. Palmer, supra; Hess v. Hartwig,? Williams v. Campbell,? and Sarbach v. 
Sarbach.4 The language of Bryan v. Palmer is quoted in each of the latter three. 

Hess v. Hartwig held that a son of the decedent could not testify that the decedent 
had given him certain notes and mortgages, in an action brought by the administrator 
against the son, but that the defendant’s brother and the wife of the decedent could 
testify as to transactions had by.them with the deceased, since they were not parties to 


the action. 

In the Sarbach case the administratrix of the estate ofl a deceased partner called as 
a witness the surviving partner who testified in his own behalf‘as to a transaction with 
the deceased over the objection of an appealing creditor. It was held that the statute did 
not apply, as neither the creditor nor ‘the surviving partner as to each other were within 
the terms of the statute. 

Williams v. Campbell is interesting in that its holding was responsible for a change 
in the statute. However, while it is not applicable to the present statute, it is still cited 
a great deal in support of the general doctrine of strict construction mentioned above. 
This case was decided after the code of 1909 was adopted, but when section 320 (60-2804) 
still read, “whether either party to the action claims to have acquired title immediately 
from such deceased person,” rather than “directly or indirectly from such deceased per- 
son.” Wehe v. Mood,® had decided that the heirs of a deceased person acquire title im- 
mediately from such deceased person; the heirs concerned in that particular case being 
the three daughters of the deceased who were held incompetent to testify as to such 
transactions in an action against the executrix, widow of the deceased, and step-mother 
of the plaintiffs. Williams v. Campbell then held that in an action to recover real estate 
claimed by the plaintiff by virtue of being the wife of the decedent where the defendants 
are claiming to have acquired their interest as heirs of the daughter of the decedent, 
the plaintiff is not prohibited from testifying as to transactions with the deceased since 
the defendants did not acquire title “immediately” from the decedent. After this de- 
cision the section was amended to say, “directly or indirectly from such deceased person” 
as noted above. Laws of Kansas, 1911, c. 229, s. I. 

It may be advisable now to take up the phrases of the statute separately, showing 
the construction placed on each by the decisions of the court. 

1. “No person” and “party.” Before the adoption of the code of 1909, the section 
analogous to section 320 read, “No party to a civil action.” The new section changed 
this to “no person,” but then says, “transaction . . . had personally by such party.” This 
change apparently has not widened the application of the statute, it being limited strictly 
to those who are technically parties to the action. Hess v. Harwig, supra. It ‘was expressly 
held in Collins v. Hayden® that the change to the word “person” did not exclude a 
witness, not a party, who would not have been excluded under the old section. The 
general rule is stated in Hall v. Wilson,’ where it was said that a person to be disqual- 
ified must have a substantial interest in the result, and that relationship alone does not 
provide such substantial interest. Thus, the plaintiff's husband is competent to prove 
a contract with the deceased. Harris v. Morrison. And the testimony of the defendant’s 
wife concerning ‘communications had by her with the defendant’s mother is not incom- 
petent under section 320. Nelson v. Oberg.® But a surviving husband is incompetent 
to testify to a conversation with his wife, since deceased, by which he claimed a post- 
“2. 83 Kan, 692, 112 Pac. 99, 1910. 

. 84 Kan. 46, 118 Pac. 800, 1911. 
. 86 Kan, 894, 122 Pac. 1052, 1912. 
. 68 Kan. 378, 75 Pac. 476, 1904. 
. 104 Kan. 351, 179 Pac. 308, 1919. 
121 Kan. 606, 249 Pac. 668, 1926. 


. 100 Kan. 157, 163 Pac, 1062, 1917. 
. 88 Kan. 14, 127 Pac. 767, 1912. 
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nuptial contract between them had been abrogated. Eberhart v. Rath.!° And Cook y. 
Cook! also held the conversation of a deceased wife inadmissible. 


2. “In his own behalf.” As seen above, the person testifying, to be disqualified, must 
have a substantial interest in the result and be party to the action technically. Hall y, 
Wilson, supra. Since the purpose of the statute is to prevent such a party from taking 
an unfair advantage by reason of the decease of the person under whom the adverse 
party claims, it follows that there is no objection to testimony not in behalf of the wit. 
ness, where such witness would be excluded if his interest were asserted by him. In 
Koger v. Armstrong,'? an action by plaintiff as administrator against Koger on a note 
executed to plaintiff's decedent by Koger and Huston, where Koger alone was served 
and sued, it was held that testimony by Huston that Koger was only a’ surety and had 
been discharged by reason of an extension of the note having been made in the decedent’s 
lifetime without the knowledge of Koger was admissible. Huston was not a party, was 
not testifying in his own behalf, nor was he setting up a defense which could make his 
own position secure. 

Bungard v. White!® was an action to enforce an oral contract alleged to have been 
made between the plaintiff and his mother, now deceased, concerning real . property, and 
to have the defendants, sisters of the plaintiff, claiming under a deed from the mother, 
adjudged trustees of the property for the plaintiff. It was alleged that the mother had 
promised to convey the property to the plaintiff if he would come and live with her, 
but that the five daughters had taken a deed from the mother giving each of them and 
him a one-sixth’ interest. Two of the ‘sisters did not defend, and the testimony of one 
of these who was to testify in behalf of the plaintiff was excluded by the trial court. This 
decision was reversed on appeal since the witness was testifying against her own in- 
terests, and therefore the statute did not apply. A similar case is Garlits v. Dickson, 
which held that witnesses were-competent after a disclaimer of their interests as heirs. 

3. “Transactions or communication had personally.” What acts between persons 
are included in the terms, “transaction or communication?” Obviously, conversations 
should be included within the rule. See Eberhart v. Rath and Cook v. Cook, supra. 
Furthermore, testimony as to collateral matter relating to the actual conversation has 
been excluded as incompetent in Klein v. Blackshere.!5 

Other cases in which the rule has been applied: 

McKee v. McLain,!® a case concerning a vendor-vendee relationship. The vendee 
is now deceased. The vendor is incompetent to testify as to the relationship, the pur- 
chase and sale transaction, or that no payment has been made. ‘ 

Burns v. Burns,!7 in an action to quiet title, the testimony of the defendant offering 
to prove actual consideration in a deed from his deceased father was rejected. 

Brock v. Corbin!® excluded the testimony of the plaintiff as to the decedent’s pay- 
ments on a note upon which the plaintiff was suing and which on its face was barred 
by the statute of limitations. 

Wilson v. Colborn.!* The testimony of the defendant, trustee under the will of 
deceased, was excluded as to conversations had with the testatrix. 

That the statute is directed against certain parties as witnesses and not against the 
transaction or communication itself is illustrated by the case of Munger v. Myers.2° This 
case was in action to set aside a deed executed by the deceased during his lifetime, con- 
veying certain property to his neighbor, Mrs. Myers, the defendant. The deed was made 
under the influence of the defendant, and the decedent later regretted his action, and 
10. 89 Kan. 329, 131 Pac. 604, 1913. 

11. 99 Kan. 351, 161 Pac. 625, 1916. 

12. 72 Kan. 691, 83 Pac. 1029, 1905. 

13, 132 Kan. 349, 295 Pac. 684, 1931. 

14. 135 Kan. 283, 10 Pac. (2d)’861, 1932. 
15. 113 Kan. 589, 215 Pac. 315, 1923. 
16. 112 Kan. 746, 212 Pac. 906, 1923. 

17. 87 Kan. 19, 128 Pac. 720, 1912. 

18. 94 Kan. 542, 146 Pac. 1150, 1915. 


19. 106 Kan. 440, 188 Pac. 430, 1920. 
20. 96 Kan. 743, 153 Pac. 497, 1915. 
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wrote letters to his son, the plaintiff, stating what he had done and why. [These letters 
were admitted in evidence, and the son was allowed to identify them. It was held that 
the evidence was not from a disqualified witness, but from a legal soune. It would 
seem then that the statute does not apply to written evidence. This was. also brought 
out in Bryan v. Palmer,?4 in which case the defendant was allowed to testify he ‘had 
mailed money in payment of a note to the deceased and was allowed to put in evidence 
a written acknowledgment of payment which he said he had received. from the deceased. 

Another decision on this point is found in New v. Smith,2? where jit was held that 
a stenographer’s notes on a conversation had by the plaintiff with the deceased grantor 
of the defendant were competent as evidence. 

On the question of transactions had personally by the party testifying, see the case 
of Gaston v. Clabaugh,?* which held that the testimony of a son touching a conversa- 
tion between the deceased father and other members of the family at which the son, 
however, was present, was properly received. Similarly, a wife was held competent to 
testify to a conversation between her husband, since deceased, and his uncle, in Bertholf 
v. Cornel.24 Watts v. Meyers? was a case in which a husband, since deceased, had in- 
duced his wife to join him in a conveyance of land to the husband’s brother, his intent 
being to defraud the wife. It was held that she might testify as to this transaction, con- 
cerning statements made by the husband about the transaction, 'of which she had heard 
from other sources. 

Another instance of non-application of the statute is on the question of the mental 
condition of the deceased at the time of the alleged transaction. Thus, in Harper v. 
Harper,”* an action to set aside a will brought by the minor legatees, testimony by the 
defendant, principal legatee under the will, as to the mental condition of deceased was 
held not to constitute a transaction or communication with the deceased as to make it 
inadmissible. And in File v. Conzelmann,?’ the issue was whether a ‘husband in causing 
a deed to be made to his wife, since deceased, was actuated by a fraudulent intent. It 
was held that his testimony as to his purpose in making the deed was not excluded 
by the statute. 

It should be observed that a denial by the witness that any communication or trans- 
action with the deceased took place is considered by the court not to be within the 
disqualifying rule. It was so held in Murphy v. Hindman,” and in Gaston v. Gaston.” 
In view of these ‘two cases, the decision in Fish v. Poorman?®® is interesting. There, in 
an action of ejectment on the question of the validity of a deed, the witness was allowed 
to testify that he did not deliver the deed in question to anyone, after the trial court 
had ruled out his answer that he did not deliver it to the deceased. The court upheld 
this, although admitting that the two answers amounted to the same thing, on the 
grounds that the statute should be construed to the end that no competent testimony 
should be excluded unless clearly within the inhibition of the statute. But, if a denial 
of a transaction is no transaction, as seen by the previous cases, it would seem that the 
first answer of the witness should have been allowed anyway. The view on negative 
testimony was further upheld in Coblentz v. Putifer,?! where, under an allegation that 
a deed was procured by the son by undue influence, a question! to show that no trans- 
action or communication was had was held competent and it was error to exclude it. 

4. “Executor, administrator, heirs,” etc. The ordinary application of the rule is illus- 
trated by the case of Dennis v. Perkins,®? an action to quiet title. It was there held that 
21. 83 Kan. 298, 111 Pac. 443, 

22: 94 Kan, 6, 145 Pac. 880, LRA, 1915F 771, 1916. 
23. 106 Kan. 160, 186 Pac. 1023, 1920. 

24. 132 Kan. 122, 294 Pac. 673, 1931. 

25. 98 Kan. 824, 145 Pac. 827, 1915. 

26. 88 Kan. 761, 113 Pac. 300, 1911. 

27. 106 Kan. 345, 187 Pac. 878, 1920. 

28. 58 Kan. 184,-48 Pac. 850, 1897. 

29. 83 Kan. 215, 109 Pac. 777, 1910. 

80. 85 Kan. 237, 116 Pac. 898, 1911. 


81. 87 Kan. 719, 125 Pac. 30, 1912 
82. 88 Kan. 428, 129 Pac. 165, 1913. 
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the husband claiming the property of his deceased wife against her sons by a former 
marriage was incompetent as to transactions and communications with her. The adverse 
parties were claiming as heirs. Conversely, where the adverse party is not an heir 
executor, administrator or otherwise within the terms of the statute, it is held not to 
apply. In Savage v. Modern Woodmen,* the deceased had taken, out an insurance policy, 
naming his wife beneficiary. The wife, plaintiff here, alleged she was to help pay the 
premiums and that the deceased promised not to change the beneficiary. He did so, 
however, naming the children beneficiaries. The wife now sues the children. In allow- 
ing the wife to testify as to a conversation with the deceased at which the children were 
present, the court said that the statute did not apply since the children were not within 
its protection. They were claiming as beneficiaries under an insurance policy, and not 
as heirs or next of kin of the deceased. The ‘fact that they were in fact related to the 
deceased did not enable them to invoke the aid of the statute. 


There remains the question of waiver of the application of the statute. Such a 
situation arises usually on cross-examination. Thus an early case, Niccolls v. Esterly,34 
held that where a party interrogates a witness as to part of a transaction, the witness 
may then testify as to all, though he would have been barred originally. The rule is 
stated in Poole v. Poole,*5 that the application of the statute is waived by cross-exam- 
ination on the matter by the adverse party. The statute itself provides that use of testi- 
mony given by a party, since deceased, by his representatives, entitles the adverse party 
to testify as to the relevant matter. 


Finally, showing the liberal application of the statute, Whiteley v. Watson,®* held 
that admission of evidence incompetent under the statute is not prejudicial error where 
the facts are also supported by competent evidence. 

No case has been found in Kansas applying the statute to delictual actions. How- 
ever, a similar statute in Missouri®’ has been held to apply to delictual as well as con- 
tractual actions. Levea v. Southern Ry. Co.* is the Missouri case most often cited in 
support of the rule that the statute does apply to torts. In that case there was a suit 
against the railroad for an assault committed by an agent of the railroad. The agent 
having died prior to the action, the plaintiff was not entitled to testify as to his version 
of the assault. Freeman v. Berberick®® has overruled the Levea case, on the facts, although 
not changing the rule in general. It was there stated that the statute should not be 
applied “except as to the actual parties.” As stated above, no Kansas case has been found 
on this point, but the majority rule in the various jurisdictions is in accord with the 
Missouri rule, and it is the opinion of the annotators in 5 ,Kansas Bar Journal 266 that 
the Kansas court would so decide. 

Whether the statute would also be applied to actions for wrongful death is a further 
question. Missouri does not apply its statute to such actions.!° In accord is a Washing- 
ton case,4! where a sheriff had beaten a prisoner to death. The transaction statute was 
applied to disqualify the sheriff in an action by the widow as administratrix for pain and 
suffering, but not to a second cause for wrongful’ death, since that cause of, action had 
never belonged to the deceased. For a discussion of this question, and an attempt to 
show how the Kansas Court might hold, see 8 Kansas Bar Journal 393, which concludes, 
however, that it is impossible to make a prediction. 

There remains to be considered the effect upon the Kansas rule which would fol- 
low adoption of the American Law Institute Code of Evidence. Under Rule 4 of the 
proposed code, the disqualification set up by 60-2804 would be abolished. Rule 4 states 
that, “Every person is qualified to be a witness” (sub-section a), and that, “no person 
33. 84 Kan. 68, 113 Pac, 802, 1911. 

84. 16 Kan. 32, 1876. 

85. 96 Kan. 84, 150 Pac. 592, 1915. 

36. 93 Kan. 671, 145 Pac. 568, 1915. 

37. 6 Mo. St. Ann, 3994, Mo. St. Ann. s. 1723. 
38. 266 Mo. 151, 181 S.W. 7, 1915. 

$9. $22 Mo, 881, 60 SW. (Za) 398, 1988. 


40. 60 Mo. 214, 271 8.W. 862, 
41. 60 Pac. (2d) 31 (Wash.), 1936. 
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is disqualified to testify to any matter” (sub-section c). In the comment to the rule it is 
stated that “pre-existing limitations whether imposed by the courts or by the legislatures 
are abolished.” 
Eucene Ricketts, ’41 
Joun Brooxkens, ’41 
University of Kansas School of Law. 


PRIVILEGE OF THE ACCUSED AGAINST SELF-INCRIMINATION 


The constitutional guaranty in Kansas against self-incrimination is found in Article 
X of the Bill of Rights, which states: “. . . no person shall be a witness against him- 
self...” The statutes further provide that: “. . . the neglect or the refusal of the person 
on trial to testify . . . shall not be referred to by an attorney prosecuting in the case, nor 
shall the same be considered by the court or jury before whom the trial takes place.” 
The following section provides that: “. . . if the accused shall not avail himself of his 
right to testify in any case, it shall not be construed to affect his innocence or guilt.”? 

Constitutional guaranties in Missouri? and’ Oklahoma? are virtually the same as the 
Kansas provisions. There is, however, the important exception of the immunity pro- 
vision in the constitution of Oklahoma, which states: “Any person having knowledge 
or possession of facts that tend to establish the guilt of any other person or corporation 
charged with an offense against the laws of the state, ‘shall not be excused from giving 
testimony or producing evidence, when legally called upon to do so, on the ground 
that it will tend to incriminate him under the laws of the state; but no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of any transac- 
tion, matter, or thing concerning which he may so testify or produce evidence. This 
statute has been construed to relate only to criminal actions, and not to civil proceed- 
ings; also “. . . to be valid the statute must afford absolute immunity against future 
prosecutions,” whether of the witness or the party defendant.5 Kansas has no such pro- 
vision in the statutes nor in, judicial decisions which hold that a witness, not a party, 
must testify, with subsequent immunity from prosecution. 

Kansas has several cases construing the “no comment” clause. In State v. Owen® 
a statement by the counsel for the prosecution to the effect that the accused did not 
testify was held to be error, but not such error as to set aside the verdict unless it re- 
sulted in substantial prejudice to the defendant. In State v. Dye” the prosecution had 
made such a statement and the defendant sought a new trial on that ground; he sought 
to call a juror in the former. trial as a witness to show that the jury had ‘been influenced 
to his prejudice by the statement. The court refused to allow such a juror to be called 
as a witness, since it would tend to impeach the verdict. Viewing these, two decisions 
together, it would seem nearly impossible to prove that the statement did indeed influence 
the jury to the prejudice of the defendant. If requested, the court must charge the 
jury that the failure of the defendant to testify raises no presumption of guilt or in- 
nocence.8 An article in the Kansas Bar Journal points out the efficacy of having the 
judge call attention to the fact that the accused did not take the stand in his own be- 
half.9 The model code of evidence states a similar rule.!° 

The privilege of one accused of a crime may be considered: first as to the effect of 
the testimony of the accused in incriminating him in a crime other than the one with 
which he is charged; second, as to the effect of the testimony in a previous civil suit in 
Kan. G.S. (1935) Ch. 62, sec. 1420-1421. 
Missouri Constitution, Art. II, sec. 23 of Bill of Rights. 
Oklahoma Constitution, Art. II, sec. 21 of Bill of Rights. 
ibid. note 3, sec. 27. 
. 2 Okla. Crim. Rep. 110 (1909). 

(1927) 124 Kan. 638, 261 Pac. 600. 

. (1988) 148 Kan. 421, 83 P. 2d. 113. 
. State v. Goff (1900), 62 Kan, 104, 61 P. 683. 
- 8 Kansas Bar Assoc. Journal 14. 
A.L.I. Code of Evidence (called model code of evidence), Rule No. 201(3): ‘‘If the accused in a 


criminal trial does not testify, the judge msy, in his discretion, comment and it l 
= upon accused’s failure to testify, and the jury may draw all move din Ky Ry 
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which the accused was a party or a witness as incriminating him in, the present crim- 
inal < third, as to the propriety of admitting secondary evidence to incriminate the 
accused. 

In State v. Burns," a prosecution for fraud, an intent to defraud was held to be an 
essential element of the crime charged. It was there stated that any fact or circumstance 
tending to show the element of the fraudulent intent was admissible, although it might 
have the effect of showing another offense. According to the rule stated in State y, 
Woods! the testimony in a civil suit will not be admitted over the objections of the 
defendant. Contempt proceedings are on the same footing as any other crime, and it is 
therefore error to place the accused on the stand to prove the contempt charged.!® In 
regard to the testimony in a civil case, the accused is not protected if he failed to claim 
his privilege of silence, or waived the privilege by the voluntary: answer to a question 
that subsequently proved incriminating to him. 

Kansas, like Oklahoma and Missouri, follows the general rule in regard to the 
introduction of secondary evidence. In Santa Fe v. Thiel! it was held not error to order 
a physical examination of the person of the defendant. The model code of evidence is in 
accord with this view.'® Certain letters were held admissible where there was other 
evidence of a conspiracy.!® A still and other apparatus was held: admissible in evidence 
in a liquor prosecution ‘on the grounds that the court need not halt a case to decide the 
collateral inquiry as to the admissibility of such evidence; further, it is within the public 
policy to use such evidence.” The court will not generally protect the accused from 
physical demonstrations in the court room, but will seldom go so far as to order a com- 
pulsory physical examination. Some decisions from other jurisdictions have held the 
following did not violate the privilege of the accused: the accused »was forced to put a 
handkerchief over his face to simulate a mask for purposes of identification;!* matching 
the shoes of the defendant with a track in the mud;!® bringing blood-stained clothing 
into court and forcing the accused to put them on was admissible.2® But in a case 
where the victim of rape contracted a venereal, disease, the court refused to order a com- 
pulsory physical examination of the accused.2! The model code goes further to abolish 
the privilege in this respect than do the decisions.22 

Kansas follows the general rule that the privilege in regard to the witness who is 
not the accused extends to any facts that are essential to the witness’ conviction of any 
crime. In a bastardy proceeding the witness was excused from answering a question that 
might lead to his conviction of a crime.2* The ‘court has held that the testimony given 
in a former civil case could not be admitted if the defendant made his objections.”4 ‘The 
privilege does not extend to corporations nor their officers acting in ‘their capacities gen- 
erally.25 It does not extend to violations of ordinary city ordinances.” 

If the accused takes the stand in his own behalf at any stage of the proceedings, he 





- (1886) 35 Kan. 387, 11 P. 161. 
12. (1905) 71 Kan. 658, 81 P. 184. 
13. In re Nickell (1892), 47 Kan. 734, 28 P. 1076. 

14. (1883) 29 Kan. 466. 7 

. A.L.I. Code of Evidence, Rule No. 201 (2): ‘‘An accused in a criminal action has no privilege to 
refuse to submit his person to inspection by the judge and jury or to refuse to do any act in 
their presence other than testify.’’ 

16. State v. Jones (1933), 137 Kan. 273, 20 P. 2d. 514. 

17. State v. Johnson (1924), 116 Kan. 58, 226 P. 245. 

18. Ross v. State (1932), 182 N.E. 865. 

19. State v. Biggs (1929), 167 N.E. 129 (Ind.). 

20. Ill. v. Preston (1930), 173 N.E. 883. 

21. Bailey v. Texas (1929), 82 Fed. 2d. 829. 

22. A.L.I. Code of Evidence, Rule No. 205: ‘‘No person has a privilege under Rule 203 to refuse to: 
(a) submit his body for the purpose of discovering or recording his corporeal features and other 
identifying characteristics, or his physical or mental condition, or 
(b) to furnish or to permit the taking of samples of body fluids or substances for analysis. 

23. (1893) 50 Kan. 712, 32 P. 350. 

24. See note No. 12, supra. 

25. A.L.I. Code of Evidence, Rule No. 207 (2): ‘‘A person who is an officer, agent, or employee of 
a corporation or other association subject to the visitorial i of this state or any governmental 
agency or division thereof, has no privilege under Rule 203 to refuse to disclose any matter which 
the statutes or regulations governing the corporation or organization or the conduct of the business 
require him to record or report or disclose.’ ‘ 

26. State v. Topeka (1886), 36 Kan. 76, 12 Pac. 810. 
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waives his privilege at every subsequent stage.27_ He may be cross-examined on matters 
affecting his credibility; and when on trial for one offense, he may be questioned con- 
cerning another.*® The right of cross-examination extends to all facts about which the 
accused gave testimony in chief; any question in regard to the particular crime with 
which he is charged is waived after he takes the stand; this is true of both civil and 
criminal investigations.2® The testimony voluntarily given at a coroner’s inquest may 
later be received in behalf of the state on a criminal prosecution. Any voluntary state- 
ment made by the accused either before or after the alleged crime tending to incrim- 
inate the accused cannot later be excluded on the ground of the accused’s privilege. Kansas 
follows the general rule that previous statements made by the defendant may be used 
against him in a later prosecution; many decisions support this contention.*! 

Important exceptions to the rule that the accused need not testify are the several 
statutory provisions that, in certain enumerated cases, the party must testify, but that he 
shall be immune from a subsequent prosecution on the basis of the testimony so given. 
These special provisions accomplish in stated cases the result of the general immunity 
statute in Oklahoma. The public policy fosters the facilitation of justice; evidence can 
often be received when immunity is afforded which would otherwise be concealed ef- 
fectively. These provisions are clearly constitutional where they provide a statutory im- 
munity co-equal and coextensive with the constitutional guaranty which is taken away 
in that instance. The leading case in Kansas is the case of State v. Jack.22 This was a 
proceeding under the State anti-trust act in which Jack refused to testify concerning 
mining operations in his district; he claimed his constitutional immunity in refusing to 
testify. He was imprisoned for contempt; upon appeal to the Supreme Court of the 
United States®* the case was affirmed. The state anti-trust act was declared constitutional 
since it gave an immunity equal to that of the constitutional guaranty of the Bill of 
Rights. 

Other statutes provide that testimony shall be given, but that the witness shall not 
be subject to prosecution on the basis of such testimony. Typical are the following: 
bribery or corruption at elections;*4 liquor law offenses;®> gaming offenses;** railroad rate 
inquiries and public utility commission hearings;*" legislative investigations;** liquor pro- 
ceedings before a justice of the peace, a city attorney, or al police judge;*® grain dealers in 
civil damage suits;*° ouster or quo warranto;*! fire insurance rate discrimination;*? and 
others. This list is not exhaustive, but presented merely as an example of the statutory 
immunity granted where the constitutional guaranty is withheld. 


Mary McDona.p, ’41 
Rosert McKintey, ’41 
Ben MAnpeEvILLe, Ex-’41 
University of Kansas School of Law. 





27. State v. Simmons (1908), 78 Kan. 852, 98 P. 277. 

28. State v. Wells (1894), 54 Kan. 161, 37 P. 1005. 

29. State v. Harris (1918), 103 Kan. 347, 175 Pac. 347. 

80, State v. Taylor (1886), 86 Kan. 829, 13 P. 550. 

81. State v. Jackett (1911), 85 Kan. 427, 116 P. 509; State v. Finch (1905), 71 Kan. 739, 81 P. 494; 
State v. Inman (1905), 70 Kan. 894, 79 P. 162. 

82. (1904) 69 Kan. 887, 76 P. 911. 

83. (1905) 199 U.S. 372, 26 S.Ct. 73, 50 L.Ed. 284. 

84. Kan. G.S. (1935) 62-1423. 

85. Kan. G.S. (1935) 21-2121. 

36. Kan. G.S. (1985) 21-943. 

87, Kan. G.S. (1935) 66-150. 

88. Kan. G.S. (1935) 46-109. 

89. Kan. G.S. (1935) 21-2158. 

40. Kan. G.S. (1985) 60-1387. 

41, Kan. G.S. (1935) 60-1620. 

42. Kan. G.S. (1935) 40-921. 
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FEDERAL REVENUE AS A LIMITATION ON STATE POLICE POWER AND THE 
RIGHT TO BEAR ARMS—PURPOSE OF LEGISLATION 
AS AFFECTING ITS VALIDITY 

It is axiomatic that the United States lacks a general police power over local affairs 
and it is likewise axiomatic that this power was reserved to the component states by the 
Tenth Amendment to the federal Constitution. But the question arises: is this constitu. 
tional reservation intended to void the exercise by the United States of any of the powers 
conferred upon it by the Constitution, when the result of such exertion may be attended 
by the same incidents which attend the exercise by a state of its police power, or that 
it may tend to accomplish a similar purpose? This has been, and doubtless will continue 
to be, one of the “fronts” of greatest activity in the long conflict between the States and 
the National government. In recent years one of the most hotly contested sectors along 
this front has been to what extent, in the exercise of its taxing power, Congress can re- 
strict or suppress the thing taxed. 

In United States v. Miller et al, this problem, is the first of the two issues dealt with 
by the Supreme Court. An indictment was brought in the District Court of the Western 
District of Arkansas, charging Jack Miller and Frank Layton with unlawfully transport 
ing in interstate commerce from Claremore, Oklahoma, to Siloam Springs, Arkansas, a 
double barrel 12 ga. shotgun having a barrel less than 18 inches in length, without having 
registered said firearm, and without having in their possession a stamp-affixed written 
order for said firearm as provided by the National Firearms Act.2 The defendants al- 
leged: The National Firearms Act is not a revenue measure but an attempt to usurp 
police power reserved to the states, and is therefore unconstitutional. Also, that it of- 
fends the inhibition of the Second Amendment to the Constitution—“A well regulated 
militia, being necessary to the security of a free State, the right of the people to keep and 
bear Arms, shall not be infringed.” The District Court held that section 11° of the Act 
violates the Second Amendment. 

Considering first the charge that the National Firearms Act is not a revenue measure 
but an attempt to usurp police power reserved to the states, and therefore unconstitutional, 
the Supreme Court necessarily found that the defense would not avail. Article 1, No. 8, 
of the Constitution, confers upon Congress the power to lay and collect taxes, duties, 
imposts, and excises, to pay debts and provide for the common defense and general wel- 
fare of the United States. In relation to this provision the questions have arisen as to 
whether the taxing power of Congress can be sustained although an incidental effect 
thereof was the regulation or restriction of the thing taxed. 


“The general rule on this subject deducible from the adjudications of the 
Federal Supreme Court and of lower Federal courts is that where the tax can fairly 
be said to be a revenue measure, and the act imposing it is not avowedly or pal- 
pably intended to accomplish some ulterior purposes under the guise of the exer- 
cise of the taxing power, the tax will be sustained although incidentally it has some 
regulatory, suppressive or restrictive effect. In such a case the courts will not in- 
quire into the ultimate effects of the law, or into the ultimate purpose or motive of 
Congress in enacting it.” 


Two great problems arise in connection with this proposition: Firstly, does the Con- 
stitution limit the amount to which Congress can raise the rates of a tax in its efforts to 
make the burden sufficiently great as to discourage the prevalence of the practioe. “The 
taxing power, like the other great substantive powers of Congress, is subject to the due 
process clause of the 5th Amendment and somewhere the imposition of a tax burden will 
reach a ceiling. There is sufficient head-room under jit, however, for a prohibitive tax.”® 


. 807 U.S. 174, 59 Sup. . 8171(1989). 
2q, 


1 

2. 26 U.S.0.A. 1132-11 June 26, 1934. 

8. Sec. 11 (1132j). ‘‘It shall ‘be unlawful for any person who is required to register as provided 
in section 1182d 5 hereof and who shall not have so registered, or any other person who has not 
in his possession a stamp-affixed order as provided in section 4 hereof, to ship, carry, or deliver 
any firearm in interstate commerce.’’ 

4. Note, 81 L.Ed. 776. 

6. J. B. SMITH, ADEQUACY OF THE' CONSTITUTION, p. 99. 
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The nominal annual tax of $200 imposed in the National Firearms Act would certainly 
not be open to the objection that it was a taking of property without due process of law. 
In Magnano v. Hamilton the Court holds that where the language of the act indicates 
a revenue purpose and there is nothing more than the premise “that the amount of the 
tax is so excessive that it will bring about the destruction of appellant’s business, a 
premise which, standing alone, this court heretofore has uniformly rejected as furnishing 
no judicial ground for striking down a taxing act. . . .” the statute will not be held invalid. 

Secondly, does this law impose a tax with only that incidental restraint and regula- 
tion which a tax must inevitably involve, or does it regulate by the use of the so-called 
tax as a penalty? 

Every tax must be in some measure regulatory. To some extent it interposes an eco- 
nomic impediment to the activity taxed as compared with others not taxed. But a tax 
is not any the less a tax because it has a regulatory effect.” 


“The difference between a tax and a penalty is sometimes difficult to ‘ 
define, and yet the consequences of the distinction in the required method! of 
their collection are often important. Where the sovereign enacting the law 
has power to impose both tax and penalty, the difference between revenue produc- 
tion and mere regulation may be immaterial; but not so when one sovereign can 
impose a tax only, and the power of regulation rests in another. Taxes are oc- 
casionally imposed in the discretion of the legislature on proper subjects, with the 
primary motive of obtaining revenue from them, and with the incidental motive 
of discouraging them by making their continuance onerous. They do not lose 
their character as taxes because of the incidental motive. But there comes a time in 
the extension of the penalizing feature of the so-called tax when it loses its char- 
acter as such and becomes a mere penalty, with the characteristics of regulation and 
punishment.”® 


If, however, the legislation enacted has some reasonable relation to the exercise of the 
taxing authority conferred on Congress by the Constitution, it cannot be invalidated be- 
cause of the supposed motives which induced it. Neither is it sufficient to invalidate 
taxing authority given to the Congress that the same business may be regulated by the 
police power of the state. The act may not be declared unconstitutional because its ef- 
fect may be to accomplish another purpose as well as the raising of revenue. If the leg- 
islation is within the taxing authority of Congress over excises, that is sufficient to sus- 
tain it.? 

Following this reasoning, the Harrison Anti-Narcotic Act!® was held constitutional 
as a taxing measure in the case of Doremus v. United States.!! This act was attacked up- 
on this same ground as is now under discussion concerning the National Firearms Act. 


“A comparison of the two leads to the conclusion that the latter was formulated 
upon the former. In the former, the importer, manufacturer, and dealer registers. 
In the latter, importers, manufacturers, and dealers keep such records as the Com- 
missioner prescribes. In the latter there is a tax imposed on each gun of the class 
described which is transferred; in the former upon certain salt derivatives sold or 
removed for consumption. In the latter there must be tax stamps on the transfer 
order. In the former the stamps go on the package. In the latter it is unlawful to 
sell except in pursuance of a written order from the purchaser. So in the former. 
The form of the order in each comes from the Commissioner of Internal Revenue. 
In the latter the Commissioner himself sees to it that only the proper person gets 


: 292 U.S. 40, 54 Sup. Ct. 599 (1934). 


: To this effect:, License Tax Cases, 5 Wall. 462, 18 L.Ed. 497 (1866); United States v. Nigro, 276 


U.S. 332, 48 we Ct. 888 (1928). 

8. J. B. SMITH, EQUACY OF THE OONSTITUTION, p. 84. Also in this tion: Ham v. 
Dagenhart, 247 U.S. 251, 38 Sup. Ot. 529 (1918); Drexel Furniture Co. v. Bailey, 259 U.S. 20, 
42 Sup. Ct. 449 (1922). 

9. To this effect see 13 A.L.R. 862. 

10. 26 U.S.C.A. secs. 211, 691 et seq. 

11. 249 U.S. 86, 89 Sup. Ct. 214 (1919). 
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the order forms. In the former that duty is delegated to accredited dealers or physi. 
cians who work under the constant scrutiny and inspection of the Commissioner, 
Penalties are provided for sales or transfers not in accordance with the law in each 
case. In each case there are recognized exceptions and exemptions.”!2 


In upholding the Harrison Anti-Narcotic Act in the Doremus case, the Court said 
that if the legislation was within the taxing authority of Congress it would be sustained, 

Also in the case of McCray v. United States,* the unconstitutionality of an act of 
Congress imposing a tax of ten cents per pound on oleomargarine artificially colored so 
as to look like butter, was charged. It was contended that the power of internal taxation 
which the Constitution confers on Congress is given that body for the purpose of raising 
revenue, and that a tax on artificially colored oleomargarine is void where it is manifest that 
the purpose of Congress in levying it was not to raise revenue but instead to suppress 
the manufacturing of the article. In answering this charge the Court held that if it was 
within the power of Congress to impose the tax, it was not within the power of the 
judiciary to inquire into its wisdom, or into the motives and purposes of Congress in 
adopting it. They also stated, holding the tax constitutional, that the power to levy the 
tax depended, not upon what might be the consequences arising from the exercise there- 
of, but upon the authority conferred by the Constitution. The Court further held that 
while undoubtedly both the Fifth and Tenth Amendments qualify, insofar as they are 
applicable, all the provisions of the Constitution, nothing in those Amendments operates 
to take away the grant of power conferred by the Constitution upon Congress, and that 
Congress may select the objects upon which an excise tax should be laid. 

In Charles Steward Machine Co. v. Davis}4 the Court upheld the validity of the 
Social Security Act which imposed upon employers of eight persons or more an excise 
tax based on a percentage of total wages paid to the employees. In answer to the charge 
that its purpose was not revenue but an unlawful invasion of the reserved powers of the 
states, the Court said that even if the tax was collected in the hope and expectation that 
some other and collateral good would be furthered as an incident, that, without more, 
would not invalidate the act. 

In Adams v. United States, and likewise later in Sonzinsky v. United States,'® the 
constitutionality of the present act in controversy, the National Firearms Act, was con- 
sidered and sustained in both cases. Replying to the same charge that jis raised in the 
present case under discussion, (Miller v. United States), that the tax was not a true tax, 
but a penalty imposed for the purpose of regulating and suppressing traffic in certain 
noxious types of firearms, and that the regulation of such traffic is reserved to the states 
because not granted to the Federal Government, the opinion held that the mere require- 
ment as to registration was supportable as in aid of collection of the revenue provided 
under the statute—that police regulations which are part of an act otherwise for revenue, 
and designed to enforce the revenue features, are not invalid as encroaching upon the 
police powers of the states.!7 The Court agreed that the statute, being on its face a tax- 
ing measure, could not, by reason of its deterrent effect on the activities taxed, be said 
to operate as a regulation beyond the congressional power. They further held that in- 
quiry into the hidden motives which may move Congress to exercise a power constitu- 
tionally conferred upon it is beyond the competency of the courts. 

Considering this line of: cases then we cannot help but find that the Court was em- 
inently justified in holding the National Firearms Act valid in the present case. Back 
of it may have been a motive to prevent criminals from obtaining sawed-off shotguns and 


12. United States v. Adams, 11 F. Supp. 215 (1935). 
18. 195 U.S. 27, 24 Sup. Ot. 769 (1903). 

14. 301 U.S. 548, 57 Sup. Ct. 883 (1937). 

15. Supra. 

16. 300 U.S. 506, 57 Sup. Ct. 554 (1937). 


17. Also to this effect see: Nigro v. United States, supra ; Linder v. United States, 268 U.S. 5, 45 
Sup. Ct. 446 (1925); Kelly v. Lewllyn, 274 F. 108 


(1921). 
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machine guns, and to enable the government to trace ownership, which could be con- 
strued to be the intention, but the imposition of the tax is the determining feature, and 
Congress cannot be treated as being without power because of the destructive effect of 
the exercise of the authority upon the article or business connected therewith. 

But where the purpose of the tax is avowedly a measure, not for the raising of rev- 
enue, but for the accomplishment of an ulterior purpose or object, prohibited to the 
federal government or reserved to the states by the Constitution, it has been condemned 
as an unwarranted exercise by Congress of its taxing power. It is on this theory that 
acts of Congress, like the Child Labor Tax Act,!® the Agricultural Adjustment Act,}9 
and the Bituminous Coal Conservation Act,?° have been declared invalid. 

The court also dismissed the defendant’s second defense of the Second Amendment 
as being unsubstantial. The right to keep and bear arms has often been characterized as 
the palladium of the liberties of the people, and any absolute prohibition of such right 
would undoubtedly be unconstitutional. But in State v. Workman the Court says: “We 
may conclude that to regulate by law a conceded right is not necessarily to infringe the 
same.” The Court then goes ahead to a demonstration that the Second Amendment is 
such a conceded right open to regulation in the public good. “The keeping and bearing 
of arms at the date of the second amendment was intended to be protected as a popular 
right, but was such a keeping as the public liberty and its preservation commended as law- 
ful and worthy of protection . . .”21_ The Kansas Court in City of Salina v. Blakesley”? 
carries this idea further: 


“The guaranty of this right, contained in Federal and State Constitutions, can 
be construed reasonably to refer only to the bearing of arms by the citizen in de- 
fense of a common cause, and not to their use in private broils and affrays; and 
it is now generally conceded that the right may, to some extent, be regulated.” 


This idea of valid regulation under the Second Amendment is also set forth clearly 
in the case of Aymette v. State28 The Court said that to hold that the legislature could 
pass no law upon this subject, by which to preserve the public peace and protect citizens 
from the terror which a wanton and unusual exhibition of arms might produce, or their 
lives from being endangered by desperadoes who concealed arms, would be to pervert a 
great political right to the worst of purposes, and make it a social evil of infinitely greater 
extent to society than would result from abandoning the right itself. That logically con- 
strued, the provision in question applies only to the right to bear arms as a member of 
the state militia, or some other lawful military organization provided for by law, seems 
apparent from the wording of the Second Amendment: “A well-regulated militia being 
necessary to the security of a free state, the right of the people to keep and bear arms shall 
not be infringed.” Also in regard to the kind of arms referred to in the amendment, 


“, .. it must be held to refer to the weapons of warfare to be used by the 
militia—arms to be used in defending the state and civil liberty . . . and not such 
weapons as are only habitually carried by bullies, blackguards, and desperadoes, to 
the terror of the community and the injury of the state.”24 


So we see that the constitutional guaranty of the right to keep and bear arms is 
generally construed to mean such arms only as are adapted to the common defense. 


18. Bailey v. Drexel Furniture Co., supra. 

19. United States v. Butler, 297 U.S. 1, 56 Sup. Ct. 312 (19386). 

20. Carter v. Carter Coal Co., 298 U.S. 288, 56 Sup. Ct, 855 (1936). 

21. (W.Va.) 14 S.E. 9 (1891). See also in this connection: Robertson v. Baldwin, 165 U.S. 275, 17 
up. Ct. 326 (1896); Hill v. State, 53 Georgia 472 (1874). 

22, 72 Kan. 230, 83 Pac. 619 (1905). Also to this effect: Adams v. United ‘States, supra. 

28. (Tenn.) 2 Humph. 154 (1840). 

24. State v. Workman, supra. See also to this effect: Michigan v. Brown, 253 Mich. 537, 235 N.W. 
245 (1931); Andrews v. State, (Tenn.) 3 Heisk. 165, 8 Am. Rep. 8 (1871). 
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“The Constitution does not grant the privilege to racketeers and desperadoes 
to carry weapons of the character dealt with in this act.”25 


‘The Court then in the present case is manifestly justified when it states that The Na- 
tional Firearms Act cannot be held to violate the Second Amendment in absence of the 
showing of any reasonable relationship between such weapons and a well regulated mili- 
tia. A sawed-off shotgun is not such a weapon. 

Victor BREEN, ’41 
Vircit GarrETT, ’41 
Wituram Kanor, 41 


Frank SHINKLE, ’41 
University of Kansas School of Law. 
25. Adams v. United States, supra. See also: Ex parte Rameriz, 193 Cal. 633, 226 P. 914 (1924), 


where a California statute making it a criminal offense toi own a gun less than 12 inches in length 
was held not to be in violation of the 8 aA d t 





THE VALIDITY OF LEGISLATION CONDITIONED UPON 
COOPERATIVE ACTION 

It is a well established principle that there exists in our system, of government three 
distinct and separate divisions or branches, the Executive, Judicial, and Legislative. Al- 
though these three branches work and operate in cooperation and close harmony, with 
each other, there does exist a division between them. It has long been established chat 
one branch cannot usurp or infringe upon the powers and rights of the others. 

Since our subject is the validity of legislation based on ‘cooperative action, we must 
discuss whether or not legislation conditioned, for its complete operation, on cooperative 
action is constitutional. By cooperative action we mean the .cooperation of some group 
outside the legislature. This means, of course, that our topic may include a wide range 
of legislation and proposed legislation. Perhaps the most familiar legislation of this type 
is in the form of local option laws. However, the same problem may arise where a 
municipal zoning ordinance includes the right to vote at a special election by) those prop- 
erty owners directly affected. Then there have been retaliatory measures passed by rival 
state legislatures as to the licensing of corporations on favorable or unfavorable terms, the 
result being that the act of one legislature is really conditioned upon the concurrence of 
another state legislature. 

There have also been certain federal laws which operate in a similar manner. This 
group includes the large-scale referendums conducted as part of the Agricultural Adjust- 
ment act.! Also the Guffey Snyder Coal Act? included a right to vote by the coal miners. 
And the National Labor Relations Act® includes a referendum feature. 

Since our general inquiry is whether or not such laws are constitutional, we might 
now consider the validity of these federal acts. 

While it is true that some of the recent legislation, as the original Agricultural Ad- 
justment Act‘ and the Guffey Coal Act® have been declared repugnant to the Constitu- 
tion, the reasons asserted have been unconstitutional use of the power of taxation or un- 
defined discretion in the executive department, and have ‘not been because of the refer- 
endum idea.£ On the other hand, the Supreme Court of the United States has expressly 
held that certain of these referendum provisions are not prohibited by the Federal Con- 
stitution. The Supreme Court has laid down the general rule that, while Congress can- 
not delegate its power to make a law, Congress may nevertheless make a law which in- 
cludes the delegation of a power to determine certain facts upon which the complete 
effectiveness of the act depends.’ 

. Agriculture Adjustment Act, Feb. 16, 1938, C. 26, 52 Stat. 81, Title 7. 

. Guffey-Snyder Coal Act, Aug. 30, 1935, O. 824, 49 Stat. 991. 

. National bor Relations Act, July 5, 1935, Chapt. 372, 4 Stat. 449, Title 29. 
- Supra note (1). 

. Supra note (2). 

. Schechter Poultry Corp. y. United States, 295 U.S. 495, 55 S. Ct. 887 (1985) 


- Wayman v. Southard, 10 Wheat. 42, 6 L. Ed. 253; Dastervigness v. U.S., 122 Federal 80 (1908); 
Panama Refining Co. v. Ryan, 293 U.S. 388, 55 8S. Ot. 248 (1935). 
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An example of the tendency of the Supreme Court to uphold referendum provisions 
in the Federal Acts is the case of Currin v. Wallace® Here, the plaintiffs were tobacco 
warehousemen and auctioneers at Oxford, North Carolina. They sought a declaratory 
judgment against Secretary of Agriculture Wallace, that the Tobaccc: Inspection Act of 
1936 was unconstitutional, But the Supreme Court upheld the Act. As to the referen- 
dum provision, the Court said that the Constitution was not intended to deny flexibility 
and practicability to the work of legislation, and that there was no unconstitutional dele- 

tion of power by Congress where the Secretary of Agriculture merely did some “leg- 
work” for Congress in determining the opinions of the tobacco proc ucers. 

Congress or a state legislature may not delegate the power to make a law, but may 
delegate certain other secondary powers.® This general rule opposing the delegation of 
powers by a legislative body has its origin in the basic concept ‘of American Government 
known as the division of powers. Each branch of government has full responsibility 
within its own departmental sphere of influence, but is still prevented by the checks and 
balances of the other two departments from becoming all-powerful. There is a general 
rule against the delegation of any important power from any one department because such 
delegation might be the evasion or shirking of a responsibility lodged solely with the 
delegating department. And, even worse than the mere shirking of responsibility is the 
fact that the cooperative group or commission to whom the power is delegated may seize 
upon the opportunity to become more powerful than any of the constitutionally instituted 
branches of government. 

The constitutional fate of state legislation conditioned upon cooperative action has 
not been so uniform as that of comparable federal legislation. There has been far greater 
diversity of result among the states and among specific issues within the general problem. 

Although the cases show a great divergence in result, the general rule, as with 
Congress, is that a state legislature cannot delegate its power to make a law.!° The real 
difficulty has arisen in attempts to apply the rule to specific situations. A well-estab- 
lished corollary to the principal rule is that a legislative act may validly become effective 
upon the occurrence of a future contingency.!! Our ‘approach to the problem may then 
be narrowed by a consideration of what future events are recognized as such contin- 
gencies and which are not. 

One of the most commonly recognized contingencies upon which a law may be- 
come effective, besides the signature of the governor, is publication in an official state 
paper or the passing of a fixed or determinate future date. But what is the status of 
a law passed to become effective on a favorable state-wide referendum? ‘The usual an- 
swer is that such an act is unconstitutional. In 1894, a majority of the justices of the 
Supreme Judicial Court of Massachusetts held that a legislative act allowing woman 
suffrage, but contingent on a favorable vote of the voters of the whole commonwealth, 
was unconstitutional. The court stated that legislation is to be handled by representa- 
tives of the people and not by the people directly, that the constitution of Massachusetts 
limited not only the powers of the representatives of the people but the power of the 
people themselves. As a further interpretation of the state Constitution, the Court added 
that the government of Massachusetts depended for its flexibility, not upon referendums 
upon separate issues, but upon frequent elections of representatives from the people.!? 

In contrast, however, to the prevailing tendency in regard to final adoption of a 
law by state-wide referendum, most local option statutes, which we have already men- 
tioned, have been upheld by the courts.!4 The reason usually advanced for differen- 
tiating the latter from the former is that state-wide conditions are known by a legisla- 
ture elected from the entire state and there is no escape from a direct exercise of that 
8. Currin v. Wallace, 306 U.S. 1, 59 St. Ct. 379 (1939). 

9. Interstate Commerce Commission v. Cincinnati, :167 U.S. 479, 17 S. Ct. 896 (1897). 
10. Langever v. Miller, 124 Texas 80, 76 S.W. (2) 1025 (19384). 
Tl. People ex rel Blandings v. Burr, 13 Calif. 343 (1859); Georgia R. & Bkg. Oo. v. Smith, 176 U.S. 

178, 9 8. Ct. 47 (1888). 

12, Supra note (11). 
13. The Opinion of the Justices, 160 Mass. 586, 36 N.E. 488 (1894); Barto| v. Himrod, 8 N.Y.S. 483; 


Santo v. State, 2 Iowa 65 —s 
14. In re Rahrer, 140 U.S. 645, 85 L. Ed. 572 (1891); Supra note (138). 
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knowledge. On the other hand, local conditions may vary beyond the knowledge of 
the legislature as a unit. The best, therefore, that the legislature can do is to set up a 
definite standard requiring the application of that standard or law only where certain 
facts are found to exist. To some extent, then, the local referendum ‘simply determines 
whether the precedent facts exist which require the application of the contemplated 
legislation. Local option laws, consequently, may be said to describe a future event 
which is a recognized contingency upon which a law may become effective.!5 On the 
basis of similar reasoning, many zoning ordinances including a referendum requirement 
have been upheld. The same may be said of similar legislation restricting the use of 
billboards. 

On the subjects of zoning and billboards it is possible for us to be more specific. 
First, there is the important case of Eubank v. City of Richmond.'* The issue was the 
constitutionality of a statute requiring municipal authorities to establish building lines 
in any block where the owners of two-thirds of the property have so requested, the line 
established to be not less than five feet nor more than twenty feet from the street: line. 
The Supreme Court of the United States held that such an act is unconstitutional. The 
court stated that such an act allowed one set of owners to determine not only the extent 
of use but the kind of use to which another set of owners may make of their property, 
And, the court emphasized that the legislature created no standard by which the power 
thus given was to be exercised, the result being that the adjacent property owners essen- 
tially established their own standard and made their own law. 

A comparable case is that of Cusack Company v. City of Chicago. The Supreme 
Court here considered an act which made billboard advertising in residential districts 
unlawful unless the owners of a majority of the property in the block consented in 
writing. The court gave heed to its earlier decision in the City of Richmond case, but 
insisted that this situation was distinguishable, and) upheld the act as constitutional. 
The Court emphasized that, while the Richmond ordinance allowed property owners 
to impose a standard of their own upon adjacent property, the Chicago ordinance per- 
mitted property owners to remove or withhold a standard already established by the 
legislature.17 The former is an unconstitutional delegation of legislative power; the 
latter is a proper contingency upon which legislation may become effective. 

In the case of Cady v. City of Detroit, the Supreme Court of Michigan ruled upon 
this question. The state legislature passed an act providing that no trailen camp could 
be erected in the state without the consent of two-thirds of the property owners within 
600 feet of the proposed camp. The Court expressed the view that ‘such a regulation of 
tourist camps, even through the referendum device, was a constitutional exercise of 
police power because of the moral, health, and fire hazards of such a camp.!® 


However, there could certainly be some arguments to the contrary advanced. It 
could be argued that, in actual and real effect, the nearby property owners, and not the 
state legislature, make the law and establish a standard of conduct for the future. And 
it has long been agreed that only the legislature has such a power. While the legisla- 
ture may delegate certain secondary powers, it may never abdicate the exercise of its 
power to make a law. To do so, would be as clearly a manifestation of legislative tres- 
pass as if the legislature directly passed an act which infringed upon the area of con- 
stitutional immunity of a private citizen.!® 

There are other important arguments in favor of the trailer camp proprietor. The 
result of the failure of the legislature to establish a standard is thatthe property holders 
opposed to a camp have the authority to prohibit the maintenance of a camp solely for 
their own interest or even their own capriciousness. Even so arbitrary a thing as taste 
might control. To subject a property owner to the hostile caprice of an individual may 

. Eckerson v. Des Moines, 137 Iowa 452, 115 N.W. 177 (1908). 
; Eubank y. City of Richmond, 226 U.S. 187, 88 8. Ot. 76 (1912). 
. Cusack Co. v. City of Chicago, 242 U.S. 526, 87 8. Ot. 


8. Cady v. City of Detroit,289 Mich. 499, 286'N.W. 805 (1939). 
; Coe Ne Campbell, 215 N.Y.S. 679, 120 Misc. 869 (1926); Baltimore v. Radecke, 45 ,Md. 217 
1876). 
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be a denial of equal protection of the laws and ja taking of property without due process 
of law in contradiction of the Fourteenth Amendment of the United States Constitution.? 

On the other hand, if a direct relationship between trailer camps on the one hand 
and public health, morals, and safety on the other could be proved, the right of ithe 
state to exercise police power would be proved.?! And it is a fundamental principle in 
constitutional law that wherever police power exists, the pleas of denial of due process 
and equal protection based only on the resulting property loss, will not be heard. : 

But, even if the state could act directly to abolish trailer camps, could the state con- 
dition this prohibition upon the will of local property owners? 

It would appear that the state could at least advance a good argument. It is true 
that the state legislature cannot delegate the power to establish a standard of conduct 
for the future. But it could be reasoned that the state has already, established the stan- 
dard—the prohibition of trailer camps—and that the referendum of local property 
owners is simply a concession to the trailer camp proprietor in the nature of a possi- 
bility that the standard will be withheld in its application to him. Instead of imposing 
a standard of their own, the nearby property owners would simply be exercising an 
option allowed by the legislature to withhold the imposition of that standard. The re- 
sult of the referendum provision would be, not injury to the trailer camp proprietor, 
but a possible benefit.22 

While we have never spoken in terms of solutions, we may safely indicate certain 
trends of thought. We have dealt with the extent of power of the legislative branch of 
the American government, but, more precisely, with the manner in which that power 
may be exercised. After noting a few cases concerning the exercise of the power of 
Congress, we approached the problem from the standpoint of the state legislatures. Here 
we found that the responsibility of making a law is vested solely and exclusively with 
the legislature. Such a rule does not, however, prevent the legislature from passing a 
law which becomes effective only upon the concurrence of certain contingencies or con- 
ditions subsequent. The distinction often presents difficulties, but one of the best tests 
is the presence or the absence of a standard established wholly by the legislature. The 
legislature may not provide an opportunity for private! citizens to impose standards 
created by their own choosing and caprice. But the legislature may allow certain groups 
to determine the application of pre-established legislative standards. 

Victor C. BREEN, ’41 

Vircit L. Garrett, '41 

Cuamp A. GRAHAM, '41 

Woroen A. Davis, *41 
20. Arms v. Ayers, 292 Ill. 601, 61 N.E. 851 (1901); Ruggles v. Collier, 43 Mo. 353 (1869). 
21. Cady v. City of Detroit, Supra note (18) 


22. Supra note (18); Washington ex rel. Seattle Title Trust Co. v. Roberge, 144 Wash. 74, 256 
Pac. 781 (1927); Supra note (16). 


INHERENT POWER OF THE LEGISLATIVE BODY TO CONVENE ITSELF 


During the Congressional debate on the lifting of war embargoes at the outset of 
the present European conflict, several members of Congress proposed that both houses 
of Congress should stay in session until the imminent danger of war should be averted. 
Their concern was, that once adjourned, they might not be called into special session to 
deal with emergency matters. The basis for their fear lies in the popular opinion that 
Congress can meet only in regular sessions or in special sessions called by the executive. 
Today Congress continues to meet and adjourn daily with little business, faced only with 
contingent crises which may arise in the course of the war. The question arises: does 
inherent power exist in the legislative body to convene itself in extraordinary session, 
at any time, or in emergency? If so it is not necessary from Constitutional restrictions 
for Congress to remain in session in order to be able to act. 

The Supreme Court of the United States has not had occasion to adjudicate the 
question; other authorities are meager, and few are directly in point. The effect of 
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precedent is limited by surrounding circumstances which may modify apparent effect.! 

Perhaps most students of the constitution seem to feel that the expression of a 
regular meeting time for the ordinary session and the provision for the extraordinary 
session at the call of the executive preclude any such power in the legislature. It may 
seem not inconsistent with other powers of the legislative body, however, to find that 
the expressions in the various constitutions are not prohibitive of that power. 

In contrast to the theory that the state and federal constitutions state all the powers 
that the legislatures have in regard to meeting, the writers submit that the provisions 
were placed therein as mere expedient and directory measures to aid in dispatch of the 
legislative function. The powers of the legislative body include all suitable functions 
not prohibited expressly in the constitution; the provision for the extraordinary session 
at the call of the executive may not be a delimitation of the inherent power to'convene. 

What is a legislature and how does it function? It is a body of representatives which 
acts as the central generative force for the government. Enumeration of its powers is 
superflous here. The inquiry as to the power to meet must be examined in light of 
our constitutional history, which can best be done by a study of the English background 
from which the American colonists chose the institutions applicable to their new sur- 
roundings; the American Colonial charters; federal constitutional provisions; and later, 
state constitutions which are modeled after the federal constitution. All these must be 
studied through their evolution to the present time. 

The concept of a legislature is as old as our Anglo-Saxon tradition ;of representative 
government. The modern American legislative body is an indirect decendant of the 
ancient Teutonic meeting in the woods, described by Tacitus in his Germania. There 
tribal chiefs met to deliberate on tribal matters. When the matter was extremely im- 
portant, the whole tribe assembled. The chiefs met, except on extraordinary occasions, on 
certain fixed days determined by the lunar changes. From this old assembly came the 
germs of the Saxon markmoot, shiremoot, folkmoot, and finally the witanagemot. This 
great council was generally held in the open air by public summons near some populous 
town. Prior to Edward the Confessor, this group had great powers in addition to its 
function as the high court of justice—it could make or unmake kings, make laws for 
treaties, property, and military and naval forces, and ‘exercise other functions. 

This Great Council survived the Norman conquest with nominally the same powers. 
Actually, while the king pretended to defer to the action of the council, he practically 
minimized its powers. Under Plantagenet kings the legislative power grew until by the 
time of Edward I there was a perfected Parliament with bicameral houses and the 
present basic plan. The succeeding periods saw the struggle for supremacy between 
the Parliament and the Throne. Alternate periods of strength and weakness resulted 
in the struggles of the Stuart era and the final overthrow of both the king and the lords. 
The revolution of 1688 finally established the legislative power in England. 

American colonists drew largely from this historical tradition when they deter- 
mined their own forms of government. Although utilizing benefits of their European 
experience, they used a certain amount of choice in establishing the American plan. They 

1. Simpson v. Hill, 128 Okla. 269 (1927) followed in Dyer v. Shaw, 139 Okla. 165:(1929). Simpson, 
a taxpayer, sought to enjoin the defendants from expending money or incurring expense by reason 
of a purported call of a special session. This ‘‘special session’’ had been eulled by a petition 
which had been circulated and signed by a majority of the legislators; the defendants urged that 
there is a right to convene for inquisitorial purposes and that the session was a legal one under 
Initiative Bill No. 79. The Oklahoma Supreme Court held the bill unconstitutional, because there 
had not been enough votes cast in the special election of 1928 to make it:a'constitutional amend- 
ment. The court continued to state that ‘‘the legislature possesses no inherent power to convene, 
since the time and the method for being convened are expressly set out in the state constitution, 
and clearly negative their being convened in any manner outside those provisions. In the absence 
of a constitutional amendment or other provision authorizing the legislature to convene itself, it 
cannot do so, and any acts, or intended acts of a member, or members thereof, if! so assembled are 
without authority of law, whether it be for the inquisitorial or the legislative power.’’ The Ok 
lahoma decision, by reason of the facts surrounding the situation, must not be accepted as final. 
It was a proceeding instituted for thé purpose of impeaching the chief executive of the state ,and 
perhaps members of the court itself. It is r ble that the court wished to curb ;the 
excesses of the legislature in this case; it was also sound public policy to insure some degree of 
stability to thé executive office. The second decision is largely an expression of the same rule 


expounded in the Simpson case. 
In re Opinion of the Justices, 22 N.E. 2d 261 (Massachusetts, 1939). The Massachusetts Supreme 


Court held that the legislature has the power to convene itself. 
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were motivated also by the political theories of Montesquieu? and his contemporaries. 
We may conclude that the colonists at the time of the Constitutional Convention chose 
a plan that was primarily “American,” based on the particular needs of the people, pe- 
culiar conditions, and experience of more than one hundred years of American adap- 
tation. 

To understand the provisions of the various constitutions, it is imperative that they 
be examined against the backdrop of conditions prevailing at successive stages in the 
constitutional development. The “legislature” may be an entirely different concept at 
various stages of our history. This inquiry makes essential scrutiny of colonial charters, 
legislative practices, and finally, the Constitutional Convention, in an attempt to deter- 
mine the concepts of the duties, functions, and inherent powers of the legislative body 
as these were intended at the time. 

What did a “legislature” mean to American colonists? What did the framers of 
the constitution regard as the essential powers of their Congress? How much was adopted 
in the states from the federal organic law? The replies must necessarily be largely 
theoretical. Various indications, however, of what was understood to be essential func- 
tions and powers of the legislative body, may be gathered from the writings at that 
time and from successive modifications of state and federal constitutions. 

The typical colonial government before the \Revolution had a royal governor as the 
executive, with the colonial assembly, resembling a small borough corporation, in charge 
of minor local affairs. There was no sharply defined division of powers’ with the result 
that the governor represented the bulk of the power. Much abuse gave rise to the dis- 
trust of the governor and a granting of more power to the local, assembly. The assembly 
further amplified its powers by controlling the colonial purse whenever possible. By 
the end of the Seven Years’ War, the functions of the assembly had become somewhat 
analogous to those exercised by the English House of Commons. The royal governor 
retained the bulk of the power, however, and often compelled the popular group to 
follow his lead. An example was Governor Berkeley, of Virginia (1660-1676), who kept 
his carefully controlled council in office fourteen years by exercising the right to adjourn 
or prorogue them at will. Bacon’s rebellion, credited merely as a war ‘to suppress the 
Indians, was actually a democratic movement for more popular governmental participa- 
tion and’ less executive power. 

One of the greatest grievances of the colonists was the right of the governor to 
prorogue or adjourn the assembly at will. The charters carried the provision that the 
assembly should have an annual meeting; the governor with his.power over its meeting, 
was able to make this provision a nullity. To remedy this defect, the charters of both 
New Jersey and Connecticut provided for freedom of meeting at, the will of the assembly. 

The strife led to marked changes in the new constitutions adopted ‘after the Declara- 
tion of Independence. There was a clearly enunciated doctrine of the division of powers 
with only a shadow ‘of power remaining in the “royal” governor. New Hampshire did 
not even provide for a chief executive. The people of this period clearly reflected their 
attitude in the provisions aimed at the suppression of executive tyranny. They reposed 
greater trust in their representatives, whose policies were their own. There was a definite 
antagonism to the governor, who ‘represented a royal prerogative often at variance with 
the interests of the colonies. 

Although rule by the executive alone was undesirable, there were certain tendencies 
of the legislature to usurp more power than was consistent with maintenance of a work- 
ing balance of government.‘ Harlow describes the, growth of the “Junto,” a small 





2. ‘‘The oracle who is always consulted and cited on this subject is the celebrated Montesquieu.’’ 
— oo v.I., pp, 380 (M. WALTER DUNNE, 1901 ESSAY XLIII, ‘“The Separa- 

ion of Powers.’’ 

8. NEW HAMPSHIRE OONSTITUTION OF 1784 in THORP, ‘‘AMERICAN CHARTERS, CONSTI- 
TUTIONS, AND ORGANIO LAWS, 1492-1908,’ v. 4, pp. 2453 (1909). 

4. THE FEDERALIST; HAMILTON, MADISON, JAY in 2 volumes (M.,. WALTER DUNNE, 1901) 
No. 51, ‘‘The Structure of the Government Must Furnish the Proper Checks and Balances Be- 
—- the eo _ v. L. pp. 3538. No. 71, ‘‘The ration in) Office of the Ex- 
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clique within the colonial legislatures themselves;5 this was particularly important in 
New York and South Carolina. By exercise of great power over finance they were able 
to compete successfully with the governor and to keep the business of the colonies at a 
standstill. As time passed, this group actually controlled the government; executive ‘bus- 
iness that could not be handled by the large group fell to a few leaders of the assembly 
who took charge of managing governmental duties. The plan became more systematic 
as these groups gathered power and experience. 

There thus seems to be a tendency for the legislature, the most populous group, to 
assume undue position. The great Story stated:® “The truth is, that the legislative power 
is the great and overruling power in every free government . . . the founders of our 
republics, wise as they were, under the influence and dread of the royal prerogative, 
which was pressing upon them, never for a moment seem to have turned ‘their eyes from 
the immediate danger to liberty, from that source, combined as it was with an heredi- 
tary authority and an hereditary peerage to support it . . . it is easy to see the tendency 
to the usurpation of power is, if not constant, at least probable.” DeLolme, quoted by 
Story, said with great emphasis:7 “It is, without doubt, absolutely necessary for the se 
curing of the constitution of a state, to restrain the executive power; but it is still more 
necessary to restrain the legislative.” Madison stated:® “The legislative department de- 
rives a superiority in our governments from other circumstances. Its constitutional powers, 
being at once more extensive, and less susceptible to precise limits, it can, with greater 
facility, mask, under complicated and indirect measures, the encroachments which it 
makes on the co-ordinated departments.” 

The provision for the right of the assembly to convene was clearly stated in the 
state constitutions adopted after the Declaration of Independence and before the Con- 
stitutional Convention. Massachusetts (1780), New Hampshire (1784) and Connecti- 
cut (1818), provided expressly that the legislature should assemble annually and at such 
“other times as they shall judge necessary.” Virginia said (1776) the assembly should 
meet once, or oftener, every year; also, each house might independently adjourn itself. 
The governor should not prorogue or adjourn the assembly nor dissolve it at any time; 
but he should if necessary, either by advice of the council of state or on application of 
a majority of the house delegates, call them before the time which they shall stand pro- 
rogued or adjourned. Delaware (1776) provided essentially the same plan. Maryland 
(1776) stated that there should be annual meetings, and more often if necessary for the 
redress of laws; also the governor could call them upon advice of the council. In New 
Jersey (1776), the speaker, a member of the assembly, could convene that body. In 
North Carolina (1776), the council and the assembly could jointly adjourn themselves 
to any future date or place. In Pennsylvania (1776), the council had the right to call the 
assembly before the scheduled time of meeting. ‘Georgia (1777), provided that the gov- 
ernor with the advice of the executive council could call the assembly before ‘the time 
to which it stood assembled. Other states had provisions similar to the present state- 
ment in the federal constitution for extraordinary sessions. 

It is clear from the early state constitutions that the right to assembly was thought 
to be part of the legislative powers. When the framers of the Constitution met to form- 
ulate the law, they had many difficult problems to solve and many compromises to 
make to insure adoption of the instrument. It was essential to write a constitution ade- 
quate for all purposes with a combination of brevity and elasticity. If members of the con- 
vention thought of the legislature as possessing the inherent right to convene, it is reason- 
able to assume that express provision may have been omitted for sake of brevity. It may 
have been a minor point which escaped attention; or it may have been discussed but not 
expressed. The framers may not have thought it necessary to set down such a generally 
accepted right in a statement of the fundamentals of the new government. 


5. HARLOW, LEGISLATIVE METHODS, ch. YALE UNIVERSITY PRESS, 1917 

6. STORY, JOSEPH COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES v. I, 
5th ed. Little, “ry and Company, 1905. 

7. STORY, supra, at 532, 

8. THE FEDERALIST, * ibid. No. 48 ‘‘These Departments Should Not ~. oy Far Separated as to 
Have No Constitutional Control Over Each Other,’’ Madison, v. I, pp. 
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In the convention there was much discussion of the time for the regular meetings 
and the provisions for the special sessions. Madison wished to know the reason for the 
fixing of a time for the meeting of the legislative body. Various members advanced 
the thought that such a provision was a good check on the executive; others thought an 
annual meeting would tend to preserve the constitution. Madison suggested one meet- 
ing a year should be required, but that more should not be prohibited. They thought that 
one meeting a year would take care of ordinary business; and, for administrative con- 
venience and dispatch, mainly, gave the president power to call extra sessions for special 
purposes.® 

The provisions which the Convention adopted are contained in Article I, §4, cl. 2, of 
the Federal Constitution:!° “The Congress shall meet at least once in every year,.and such 
meetings shall be on the first Monday in December, ‘unless they shall by law appoint a 
different day.” Article II, §3 (the President) provides: “he may, on extraordinary oc- 
casions, convene both houses, or either of them...” Neither of these statements is re- 
strictive in its application. The affirmative statement of the power of the executive to 
convoke the special session is not a prohibition of the same power to the legislature. 
If the delegates had wished, they had ample opportunity to make such a prohibitive state- 
ment in the Constitution. 

Once the federal Constitution was adopted, it became the pattern for all the subse- 
quent state constitutions. In the main, the ordinary provisions in both follow the articles 
immediately above. Usually there is a provision for a regular meeting at certain defined 
times; the governor may, on extraordinary occasions, convene the legislature in special 
session, at which time they shall consider only the matter for which they were specially 
convoked. The legislature adjourns itself, but the governor may set a day in case of 
disagreement between the houses. There are only slight modifications of this basic plan. 

Since their constitutions of 1776, Massachusetts and New Hampshire have had pro- 
visions for the legislature to convene at will; they have copied the provisions in all their 
constitutions adopted since that time. West Virginia omitted the provision in the 1861 
instrument, but adopted it in the constitution in 1873 which is the present constitution. 
Texas in its constitution gives the legislature the right to pass a statue that will obtain 
the same result, and a statute has been passed pursuant to that provision. The Texas plan 
originated in the constitution of the Republic of Mexico in 1824.11 Alabama provides 
that the legislature may convene for purposes of impeachment; but consider that it meets 
in regular session only quadrennially. 

From an examination of the various state constitutions, it seems to be the general 
pattern to follow one plan consistently from the earliest adoption through the later con- 
stitutions of each state; only Louisiana has followed one policy consistently, and then 
adopted another in 1921. The states that did not begin with the provision have been con- 
sistent in omitting it from the later constitutions. Further, it is noticeable that the states 
which do have the provision are not in any certain geographic position; also the adop- 
tions of the provision have not been contemporaneous in point of time. It would seem 
that there is no continuity in point of time or space in the provisions. Also, during the 
great periods of constitutional change like the one after the Civil War, the states did 
not change these provisions of their constitutions. At that time there was the “carpet 
bag” rule with its well-known infamous government in the Southern states; yet they did 
not reflect any desire to change this provision of their constitutions in those states. 


During the period of the Granger Movement, when the legislature was much in dis- 
repute, the people did not attempt to change the existing statement in their constitutions. 
During this period there was ample opportunity to alter the provisos in the new consti- 


9. DEBATES IN THE FEDERAL CONVENTION OF 1787 as ma by JAMES MADISON. See 
DOCUMENTS ILLUSTRATIVE OF THE FORMATION OF UNION OF THE AMERICAN 
STATES (1927) PP; 482-486 Government Printing Office. 

10. The ‘‘different day’’ was appointed to the 8rd of January by Amendment XX, sec. 2. 

11. The Constitution of the Republic of Mexico of 1848 provided for an extraordinary session of 
the congress by a petition of two-thirds of the members of the council of government (title 4, sec. 
4, 5). Similar provision is found in the Constitution of Coaguila and Texas (title 1, sec. 3). 
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tutions adopted’ between the outset of the Civil War and 1870.12 It would seem that the 
meaning or the definition of the provisions concerning the legislative power must be 
found elsewhere than in the organic law of these states. Popular sentiment expressed in 
other ways must be examined to determine what the legislative concept is at successive 
stages of our history. 

It has been shown that the federal constitution served as a pattern for the subsequent 
state constitutions. The recently admitted states have borrowed largely from other states’ 
organic law, often with little respect for purpose or scope. Some statements have been 
copied and re-copied with no concern for testing their application. Many of these dor. 
mant statements have lost the true meaning intended for them by the ones framing the 
constitution. The writers submit that the inherent power of the legislature to convene is 
just such a provision; because there has been no occasion for the exercise of this power and 
it is generally thought to be non-existent. 

It is fundamental that adoption of a foreign state’s constitutional provision carries with 
it the judicial interpretations in the state of origin at time of its adoption. The usual 
construction is that the presumed intention of the legislature is to adopt the interpretation 
ascribed to the provision’ by the courts in the state of origin. 'To test the scope of an 
adopted provision, it is necessary to trace it to its framers and search for their intent. 
For example, a provision in the Kansas constitution must be traced to Ohio, from which 
we copied largely; from there it must be traced to Massachusetts and New York where 
the Ohio constitution was derived.!® In this way one finds the underlying principles of 
the constitution of any state. When the facts and reasons for inspiring the original draft 
are once ascertained, it is natural to conclude that in absence of intervening influences 
the same facts and reasons motivated acceptance of similar language in subsequent instru- 
ments. Such presumption is more probative if no contrary intent appears. 

Perhaps the constitutional provisions are only framework for exercise of the legisla- 
tive power; if so, they may be treated as definitive or descriptive, but not prohibitory of 
the exercise of powers consistent with public good. In short, express provision for one 
method is not a delimitation of the exercise of other methods consistent with the ‘one 
specifically provided. 

It is not difficult to imagine a situation which would :make the exercise of such an 
inherent power imperative. The statements of the members of Congress which originally 
prompted this inquiry are indicative of the popular opinion that the provisions of the 
federal and state constitutions are prohibitive of the convocation of the legislature with- 
out motivation by the executive. It is possible to envision an executive who is unable or 
unwilling to call the extraordinary session. The recent experience of Illinois is not re- 
mote. In such event, should not the legislature be allowed to convene for the determina- 
tion of matters of vital public importance? The death, insanity, or other incompetency 
of the executive to exercise this prerogative may result in the need for immediate, positive, 
legislative action. This power is unusual only in that there has been no occasion for its 
exercise although it has probably existed since the time of the first American constitution. 
Its non-use is not the test of its existence or validity. 

To contend that this power should be recognized and clarified is not to submit some 
illusory or revolutionary postulate. It clearly existed in the first constitutions and charters; 
some of the constitutions which copied these earlier‘ instruments omitted mentioning the 
detail; the federal Constitution makes no mention of the power. Since no intervening 
intention has been shown to modify these provisions, it is logical that the power still 
exists inherently in every legislative body. 

Inherent power to convene, if recognized, would probably only be exercised in emer- 
gencies because political pressure and the force of public opinion would in most cases be 
adequate to motivate the executive to call a special session. However, in possible situa- 
tions the inherent power contended for would be of distinct advantage. 


12. Nearly all the Southern states eataged ite constitutions between 1860-1870. For comparison of 


changes, see THORP, supra, note No. 
13. Constitutions of the s fic states. 
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Recognition of the existence of this power does not call for any basic change in the 
function of our government. The executive’s power of veto would in no way be impaired. 
Any law would still be subjected to judicial scrutiny by any person who can: satisfy the 
test of a justifiable controversy as enunciated in the Muskrat case.4 The three great 
branches of the American system would continue as before, separate, co-equal, and co- 
ordinate. The inherent power to convene does not impinge upon the limitations specific- 
ally expressed in the organic law, it neither invades the domain of the executive, nor 


trespasses upon any defined authority of the judiciary. 


Marion C. Miter, ’41 
Crarence J. Rosinson, ’41 
Ernest J. Detnes, *41 
Mary McDonaLp, 41 
University of Kansas School of Law. 
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STATUTORY LIMITATIONS ON CONTEMPT PROCEEDINGS 


The following is a timely discussion of a subject of first importance to those who are 
concerned with the wholesome administration of the law, whether as officers of the 
state, persons within the range of contempt decrees, or whose interest is the citizen’s de- 
sire for wise government. As a point of departure the recent case of Bridges v. Superior 
Court, decided on October 16, 1939, by the Supreme Court of California, has been se- 
lected because it is illustrative of the present turmoil existing as regards the question of 
the inherent power of American courts to punish summarily for contempts and the 
legality of certain legislative provisions affecting the same. It is not the purpose here 
to deal at length with the theories surrounding the various views which have been ex- 
pressed by the courts on the question; nor is it the purpose of the writers to enter into 
a narration of the historical background of the question; these have been fully and com- 
petently dealt with in a recent issue of the Journal of the Kansas Bar Association.2 The 
sole object of this analysis is to examine the statutes and constitutions of the forty-eight 
states to determine in what respects the so-called “inherent power” of the courts ‘to punish 
for contemptuous action has been the target for legislative enactment. The studies dis- 
close that the problem is common to every state and that it has received extensive legisla- 
tive treatment. 

In the light of the present state of American industrial and) political development, 
with the opposing forces of labor and capital seeking to employ the injunctive process of 
the courts to further their respective ends, and with various political factions secking’ to 


1, — Cal. —, 94 Pac. (2d) 983 (1939). 
2. 6K. B. Jr. 270 (1937). 
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escape annihilation (deserved or otherwise) by others, a study of the success or failure of 
such legislative regulation (or limitation) will perhaps furnish us with a basis for cer. 
tain conclusions by which those states desiring to enact like or similar statutes may be 
guided. The theory is here advanced that the moving force behind any and all such 
legislation of this nature has been a desire to remove, in part at least, the power to punish 
for contemptuous action from the hands of individual judges. It is further advanced 
that this desire probably arose as a reaction to certain cases wherein the judges as in. 
dividuals allowed themselves to be swayed so far by either personal feelings or outside 
influences that their power became an abusive instrument. Although such cases are the 
exception and not the rule, still the possibility of thein arising has certainly been food for 
thought in the legislative mind. 


In the above mentioned opinion the petitioner was adjudged guilty of contempt of 
the court upon the following facts: A decree issued by the Superior Court in the case of 
Walker v. Longshoremen’s Association® made final a permanent injunction against said 
Association, and by its terms a receiver was appointed for it. Petitioner, as President of 
the C.I.O. on the Pacific coast, caused to be published a telegram which he had trans. 
mitted to Secretary of Labor Perkins, in which he denounced the decree as “outrageous,” 
and said that attempted enforcement of it would “tie up the port of Los Angeles,” and 
further that “the Association doesn’t intend to allow state courts to override the majority 
vote of its members.” Petitioner pleaded in his defense Section 1209 of ‘the California 
Code of Civil Procedure, which provided, in subdivision 13 thereof, as follows: “. . . But 
no speech or publication reflecting upon or concerning any court of any officer thereof 
shall be treated or punished as a contempt of such court unless made in the immediate 
presence of such court while in session and in such a manner as to actually interfere 
with its proceedings.” This statutory provision the Supreme Court of California declared 
unconstitutional on the grounds that “the courts have the inherent power to punish for 
contempts whether of a direct’ or constructive nature, and the Legislature cannot con- 
stitutionally infringe on that power.” 

In answer to petitioner’s plea that he had not been accorded due process of law be- 
cause deprived of a trial by jury, the Court said, “A respondent in a contempt proceedings 
is not entitled to a trial by jury except where a jury trial is expressly provided for by 
statute. The fact that his act also constitutes an indictable offense (which it did under 
the California Penal Code) does not affect the rule where the proceedings are not by 
indictment. The power of courts to punish summarily for contempts has existed since the 
earliest period of the common law, and it is not within'the constitutional provision guar- 
anteeing a trial by jury.” A vigorous dissent upheld Section 1209 and attacked the 
authorities cited by the majority in support of its position. The dissent was based largely 
on the constitutional assurances of freedom of speech and press.‘ 


It will be noted that the legislative attempt to limit the power of the courts to punish 
for contempt to a certain defined field, i. e., direct contempts, was held to be invalid 
as contrary to the principle of “Inherent power;” that the Court conceded the right 
of the legislature to provide for trial by jury in contempt cases, but reserved the right to 
deny it in the absence of legislative provisions; and that no attempt was made by the 
California Legislature to fix the punishment that might be inflicted by the courts upon 
one adjudged guilty of contempt. It is in regard to these three phases of the problem 
that we engage in a study and classification of the laws of the other forty-seven states. 


The legislatures of West Virginia, Oregon, Georgia, North Carolina, Tennessee, 
Michigan, New York, North Dakota, Wisconsin, and New Jersey have all enacted 
statutes enumerating specifically what acts and omissions should be punishable as 


8. Bridges v. Superior Court, supra note 1, at page 985. 

4. Justice Edmonds, in his dissent, said, ‘‘Section 1209 of the Code of Civil Procedure, passed in 
1891, expresses the constitutional guarant of free speech and a free ‘press and should be upheld. 
Unquestionably the lIgislative purpose has been to prevent abuses of uncontrolled power. When 
free speech (as guaranteed by Article I, Amendments to U.S. Constitution) is fettered, liberty 
is a meaningless word.’’ 
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contempts by their courts.5 The West Virginia statute, which is typical of all those men- 
tioned, provides: “The courts and the judges thereof may issue attachment for contempt 
and punish them summarily only in the following cases: (a) Misbehavior in the presence 
of the court, or so near thereto as to obstruct or interrupt the administration of justice; 
(b) violence or threats of violence to a judge or officer of the court, or to a juror, wit- 
ness, or party going to, attending or returning from the court, for or in respect of any 
act or proceeding had, or to be had, in such court; (c) Misbehavior of an officer of! the 
court in his official character; (d) Disobedience to or resistance of any officer of the 
court, juror, witness, or other person, to any lawful process, judgment, decree or order 
of the said court. No court shall, without a jury, for any'such contempt as is mentioned 
in subdivision (a) of this section, impose a fine exceeding fifty dollars, or imprison more 
than ten days. But in any such case the court may impanel a jury (without an indict- 
ment or any formal pleading) to ascertain the fine or imprisonment proper to be in- 
flicted, and may give judgment according to the verdict. No court shall impose a fine 
for contempt unless the defendant be present in court, or shall have been served with 
a rule of the court to show cause, on some certain day, and shall have failed to appear 
and show cause.” 

Note that the acts and omissions specified as being punishable as contempts are 
of both a direct and an indirect nature; note also the express stipulation that only, the acts 
and omissions so specified should be so regarded. This is true of all the statutes 
mentioned. 

Bearing in mind the much publicized term “inherent power,” it would seem that 
upon reaching the respective state courts that the above mentioned statutes would per- 
haps be coolly received and roughly treated. However, an examination of the cases will 
reveal a contrary result in all of the states mentioned with the exception of Georgia, 
Michigan and New Jersey. For example, the West: Virginia Court, in the case of State 
v. Fredlock,® said that summary proceedings were properly limited to the acts specified, 
the statute being a proper curtailment of the common law power to punish for contempt. 
Likewise, the Supreme Court of Oregon in the case of State v. Kaiser” said, “Though 
courts have the inherent power to maintain their own dignity and order, and the conduct 
of their business, they may not punish for contempts acts and omissions not specified in 
the statute as constituting contempts.” A similar result has been reached by the courts of 
North Carolina, Tennessee, New York, and North Dakota. The Wisconsin court has 
not as yet had occasion to apply the statute cf that state, and its destiny is as yet un- 
determined. 

A similar statute of Missouri® has had an interesting but confusing history. Like 
the West Virginia Statute, it formerly had an “and no other” provision. But in 1909 the 
legislature struck out this clause in obedience to the ruling of the Missouri Supreme 
Court, which previously had said in State v. Shepard'® that such a limitation was un- 
constitutional. As late as 1920 the Kansas City Court of Appeals in Limerick, v. Riback™ 
says that the courts have their inherent common-law powers as well as those in the 
statutes. But this latter decision is in light of the revised statute. As to whether the 
Missouri legislature might now re-establish the limitations the answer seems to be in 
the affirmative. In 1912 in Ex parte Creasy!® the Supreme Court of Missouri overruled 
the Shepard case by sustaining a statutory limitation on the punishment imposed on a 
5. West Virginia Code of 1932, Section 61-5-26; Pregon Code Ann., Official Ed., 1930, Section 8-501; 
The Code of Georgia, 1935, Section 24-; 05 (4046); North Carolina Code, 1931, Section 978; 
Michie’s Code of Tennessee, 1932, Section 10119; Michigan’s Compiled Laws, 1929, Section 13910; 
Cahill’s Consolidated Laws of New York, 1930, 31-750; Oompiled Laws of North Dakota, 1913, 
og lg Wisconsin Statutes, Sections 256.03, 256.06. 103.60; New Jersey Public Laws, 
52 W. Va. 232, 43 S.E. 153 (1908). 

- 20 Ore. 50, 23 Pac. 964 (1890). 

- See In re Hickey, 149 Tenn. 344, 258 S.W. 417 (1924); In re Odium, 183 N.C. 250, 45 S.E. 
569 (1903); People v. Oyer and Terminer, 4 N.E. 259 (1885); State v. McGahey, 12 N.D. 535, 
97 N.W. 865 (1903). 

9. Missouri Statutes Annotated, Section 1864. 

10. 76 8.W. 79 (1903) 


11, 224 8.W. 45 (1920). 
12. 148 S.W. 914 (1912). 
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contemnor. This now seems to be the rule in Missouri for the Supreme Court in 1927 
continued to sustain limitations on punishment imposed in Lademan v. Lamb Con. 
struction Company.'8 

The Georgia Legislature, when enacting its statute, evidently relied upon Section 
120 of Article 2 of its Constitution which provides: “The power of the courts to punish 
for contempts shall be limited by legislative acts.” However, in the interpreting case 
of Bradley v. State,4 the Supreme Court of Georgia said, “The power to punish for 
contempts is inherent in every court of record. If a court is created by ‘the constitution, 
the Legislature cannot, without express constitutional authority, define what are con- 
tempts and declare that the courts shal! have jurisdiction over no acts except those 
specified. The provisions of the Constitution which declare that the powers of the 
courts to punish for contempts shall be limited by legislative acts does not confer such 
authority, but only the power to prescribe the punishment after conviction.” 

The Michigan Legislature passed a statute!® including the same phrase as that of 
West Virginia, but it differs from the West Virginia statute in that it enumerates more 
acts. The Michigan statute, though lengthy and seemingly all-inclusive, is interesting. 
The Michigan court has interpreted this as being merely declaratory, that is, that 
those acts as laid down in the statute are examples only, for, as the Supreme Court of 
Michigan has said, the power to punish for contempt is inherent in the courts of that 
state, and the statute has not undertaken to limit or /prohibit their jurisdiction in the 
matter of contempts. It is in affirmation of the common law power of the courts to 
punish for contempts, and while not attempting to curtail the power, it has regulated 
the mode of proceeding, and has prescribed what punishment may be inflicted. 

As an example of the manner in which the legislatures have been checked in their 
attempt to “Japanese” the court’s power is found in New Jersey. There the legislature 
passed a statute!? which provided that no power of any court to punish for contempt 
shall be construed to extend to any case, except the misbehavior of any person in its 
actual presence, the misbehavior of any officer of the court in his official transactions, 
and the disobedience or resistance by any officer or other person to any lawful writ, 
order, rule, decree, or command of the court. That provision was held to be unconsti- 
tutional in so far as it applied to equity courts.!8 No‘case was found in which a court 
of law considered this statute,‘ but the Chancellor in the case of In re Merrill, 102 Atl. 
at page 408, doubted whether it applied to the Prerogative Court. 

The Nevada Legislature enacted such an enumerating statute, differing from those 
discussed above only in that it did not expressly provide that only the acts and’ omissions 
therein specified should be punishable as contempts.1® However, in spite of this dif- 
ference, the same result was achieved as was achieved in those other states when the 
Nevada Court, in the case of Maxwell v. Rives®® said, “The statute relating to contempts 
and punishments must be strictly construed and no interpretation should be given beyond 
its obvious meaning.” The “obvious meaning” seemed to be that the acts specified com- 
prised an exhaustive enumeration. 

The state of Oklahoma has reached the result as the state of Nevada and those 
others previously mentioned by virtue of a constitutional provision?! and a statute.” 
The constitutional provision reads: “The Legislature shall pass laws defining contempts 
and regulating the!proceedings and punishment in matters of contempt: Provided, that 
any person accused of violating or disobeying, when not in the presence or hearing of 
18. 297 S.W. 187 (1909). 

14. 111 Ga. 168, 36 S.E. 630 (1900). 

15. Michigan Compiled Laws. 1929, Section 13910 

16. Langdon v. Wayne Circuit Judges, 76) Mich. 358, 48 N.W. 310 (1889). 

17. Public Laws, 1917, page 71. 

18. In re Bowers, 98 N.J. Eq. 307, 104 Atl. 196 (1918), 

19. Compiled Laws of Nevada, 1929, Section 8941. The introduction to this section reads, ‘‘The 
following acts or omissions shall be deemed contempts.’’ Oompard with the introduction to Sec- 
tion 6-5-26 of the West Virginia Code (supra note 5). 

20. 11 Nev. 213 (1876). 

21. Oklahoma Constitution, Art. II, Section 25. See also Constitution of Texas, Art. III. Section 55 
which reads, ‘‘The legislature shal] have no power to regulate the practice of enforcing judg- 


ments.’’ 
22. Oklahoma Statutes Ann., T. 21, Section 565. 
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the court, or judge sitting as such, any order of injunction, or restraint, made or entered 

any court or judge of the State shall, before penalty or punishment is imposed, be 
entitled to a trial by jury as to the guilt or innocence of the accused. In no case shall 
a penalty or punishment be imposed for contempt, until an opportunity to be heard is 
given.” The Oklahoma Court in interpreting the above provision and the following 
statute, “Indirect contempts of court shall consist of wilful disobedience of any process 
or order lawfully issued or made by a court; in resistance wilfully offered by any person 
to the execution of a lawful order or process of a court,” have held that contempts of 
court are governed by the constitutional and statutory provisions and not by the common 
law.28 

The Legislatures of Nebraska, Montana, Arkansas, Washington, Colorado, Utah, 
Minnesota, and Iowa have enacted statutes, which, like the Nevada statute, are not 
expressly restrictive; that is, the word “only” did not preface the introduction to the 
enumeration.24 The courts of these states where they have considered the matter, unlike 
the Supreme Court of Nevada, have found these enumerations to be merely confirm- 
atory of the common law, and not exhaustive enumerations limiting the courts.75 

The Mississippi Legislature has enacted only a general confirmatory statute, which 
provides as follows: “The Supreme, Circuit, and Chancery Courts shall have power to 
fine and imprison any person guilty of a contempt of the court while sitting, but the 
fine shall not exceed one hundred dollars for each offense, nor shall the imprisonment 
continue longer than thirty days. If any witness refuse to be sworn or to give evidence, 
or if any officer or person refuse to obey or perform any rule, order, or judgment of 
the court, such court shall have power to fine at its discretion, and imprison such of- 
ficer or person until he shall give evidence, or until the rule, order, or judgment shall 
be complied with.”26 

The states of New Hampshire and Connecticut have not yet enacted statutes upon 
the matter. In the case of Huntington v. McMahon?" the Connecticut Court, apparently 
realizing the absence of such a statute and perhaps as a subtle warning to the legis- 
lature, said, “Contempts not committed in the presence of the court are to be ascertained 
and punished according to the common law.” 

The State of Idaho has a statute which “defines” contempts,?® but it would appear 
from an examination of the Idaho Constitution which provides, “The legislature shall 
have no power to deprive the Judicial Department of any power of jurisdiction which 
rightly pertains to it as a coordinate department of the government,”®® and also of the 
case of McDougall v. Sheridan®® in which the Idaho court said, “The legislature has 
not the authority to restrict the inherent power of a court of record to punish for con- 
tempt and it cannot abridge such power,” that the statute mentioned is not regarded as 
restrictive. 

The legislature of South Carolina has enacted a very broad statute which obviously 
does not attempt to enumerate but rather to confirm in a very general way the “inherent 
power” of the courts. 

Nor have the states of Maine, Florida, or Kansas so attempted to restrict their 
courts. However, as to Kansas there is a qualification which should be noted. The 
Kansas statutes do provide: “The judges of the district courts, within their respective 
districts, shall have and exercise such power in vacation or at chambers as may be pro- 





23. Cannon v. State, 55 Pac. (2d) 185 (1936); Moore v. State, 41 Okla. Cr. 310, 272 Pac. 1032 
(1928); Ex parte Dawes, 31 Okla. Or. 397, 239 Pac. 689 (1925). 

24 Compiled Statutes of Nebraska, 1929, Section 20-212; Montana Revised Code, Section 9908; Di- 
gest_of Statutes of Arkansas. (Crawford and Moses), 1921, Section 1484; Rem. Revised Statutes 
of Washington, 1932, Section 1049; Compiled Laws of Colorado, 1921, Section 356; Revised 
Statutes of Utah, 1933, 104-45-1; Mason’s Minnesota Statutes, 1927, Sections 9792 and 9798; 
Code of Iowa 1935 Sections 12541 and 12542. 

25. State v. Rosewater 60 Neb. 438, '83 N.W. 353 (1900) Fort v. Cooperative Farmers’ Exchange, 
81 Colo. 431, 256 Pac. 8319 (1927); In re Evans Co., 42 Utah 282, 130 Pac. 217 (1913); State 
v. Binder, 190 Minn. 305, 251 N.W. 665 (1933). 

26. Hemingway’s Ann. Code of Mississippi, 1927, Section 755. 

27. 48 Conn. 174 (1880). 

28. Idaho Code Ann., 1932, Section 13-601. 

29. Constitution of Idaho, Art 5, Section 13. 

80. 28 Idaho 191, 128 Pac. 954 (1913). 
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vided by law, and shall also have power in vacation to hear and determine motions to 
vacate and modify injunctions, discharge attachments, vacate orders of arrest, and grant 
or vacate all necessary interlocutory orders, and to punish for contempt ‘in open court or 
at chambers, by fine, not to exceed one hundred dollars, and imprisonment, or either, 
and to assign not exceeding one attorney to prisoners who may be unable to employ 
counsel.”’81 

The Kansas Supreme Court in In re Millington®® held that this section does not 
limit the power of the District Court in matters of contempt, but only that of the District 
judge at chambers. 

One may ask how can the power to punish be inherent and yet only certain acts 
be punishable? That ‘is entirely possible. The power to punish is coeval with the birth 
of the court. The legislatures have attempted’ to confine the courts in the exercise of their 
inherent power. The legislatures have not attempted to deal with the source of the power 
but only to confine ‘the exercise of that power in an effort to protect the people of the 
respective states from an unwarranted and “Star Chamber” use of that power. The 
legislatures have not in any way “Japanesed” the power of the court to punish for con- 
tempt but have, by legislative action, placed a bridle and a rein on the exercise of this 
inherent power. 

It is apparent that there is a direct conflict as regards the existence of fegislative 
power in this regard. Evidently it is largely one of degree. In certain instances the 
courts regard such legislative measures as proper regulation; others regard them as merely 
confirmatory of the common law and so harmless; others, for example, the Supreme 
Court of Georgia, regard them as legislative trespasses upon the “inherent power” of the 
courts and hastened to jealously guard that power against them. It is in the latter group 
that the Bridges Case may be placed for the purposes of classification. Looking over the 
“field,” so to speak, one, is struck by the thought that the ‘legislative and judicial -depart- 
ments are “jockeying” for positions in the matter; who will gain the inside track is still 
purely a matter for conjecture, depending upon the willingness and ability of either or 
both of them to run. 

Moving now into the second phase of legislative action pertaining to indirect con- 
tempts, i.¢., the fixing of maximum penalties for contemptuous action, we find a some- 
what different state of affairs. The following states have all enacted statutes setting the 
maximum penalties that may be imposed by their courts upon persons adjudged guilty 
of contempts: Alabama. Arizona, California, Colorado, Georgia, Indiana, Iowa, Idaho, 
Kansas, Louisiana, Michigan, Minnesota, Mississippi, Montana, Nevada, New York, 
North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, South Da- 
kota, Tennessee, Texas, Utah, and Washington.** The following provision of the North 
Carolina Code will serve as a typical example: “Punishment for contempt for matters set 
forth in the preceding sections shall be by fine not to exceed two hundred and fifty 
dollars, or imprisonment not to exceed thirty days, or both, in the discretion of the 
court.”84 The punishments prescribed range from one thousand dollars and twenty days 
in Texas to fifty dollars and no imprisonment in South Carolina. 

The interesting thing to note in this connection is that in none of the above men- 
tioned states, with the exception of Arizona,®® have these statutes been found to be in- 
fringements upon the inherent powers of the courts. Perhaps it is not such a surprising 


31. Kansas General Statutes, 1935, Chapter 20, Section 302. 

32, 24 Kan. 214 (1880). 

33. Ala. Code of 1928 Ann., sec. 3798; Rev. Code of Ariz., sec. 4473; Calif. Code of Civil Procedure, 
sec. 1218; Colo. Code of Civil Procedure, sec. 364; Code of Ga., 1933, secs. 24-3901 ‘and 24-2615; 
Burns Ind. Stat. Ann., 1933, 3-906; Code of Ia., 1935, sec. 12543; Idaho; Code Ann., 1932, sec. 
18-610; Gen. Stat. of Kansas, 1935; 20-302; Compiled Laws of Michigan, 1929, sec. 13929; Mason’s 
Minnesotd Stat., sec. 9802; Hemingway’s Ann. Code of Miss., 1927, sec. 7755; Rev, Code of Mont. 
1921, sec. 9917; Comp. Laws of Nev., 1929, Sec. 8950; Cahill’s Consolidated Laws of N.Y., 1930, 
sec, 31-751; N.C. Code, 1931, sec. 981; N.D. Oode of Civil Procedure, sec. 8179; Throckmorton's 
Ann. Code of Ohio, sec. 12142; Ore. Code Ann., 1930, sec. 8-502; Pa. Stat., 1920, sec. 5485; Code 
of Laws of 8.C., 1932, sec. 339; Comp. Laws of 8.D., 1929, sec. 2217; Michie’s Code of Tenn., 1932, 
sec. 10120; Rev. Civil Stat. of Texas, 1925, Art. 1736, p. 498; Rev. Stat. of Utah, 1933, sec. 104-45- 
10; Remington Rev. Stat. of Wash., sec. 1050. 

34. Supra. note 33. A 

85. Van Dyke v. Superior Ct., 24 Ariz. 508, 211 Pac. 576 (1922). 
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thing after all; even those who most strongly favor legislative control of the contempt 
powers will not deny that extension of such control so as to strip the courts of the power 
to maintain their dignity and authority would amount to a scrapping of the doctrine 
of departmentalization. Such a stripping of the powers of the courts in regard to con- 
tempts could not be more thoroughly accomplished than if the legislatures were allowed 
to capriciously set the maximum penalties for the named offense at a point ‘so low that 
no deterrent force would thereby be exerted upon those individuals feeling the urge to 
scorn the courts. There is no doubt but that if in the above named states the maximums 
set had amounted to legislative movements of that sort that their courts would not have 
sat idly by, but would have been quick to rise in opposition. Following this line of 
reasoning, it is fair to assume that the statutes of these states were not directed as arrows 
to deflate the judicial power, but rather were directed to protect individuals from dis- 
proportionate punishments, and as such, have not been of such a nature as to raise ju- 
dicial hostility. That is, the “teeth” still remain in the law. 

Comparable to the North Carolina statute set out above is 4 statute passed by the 
Legislature of Arkansas.8* However, in the case of Carl Lee! v. State®™ the statute was 
held not to be mandatory, the court saying that it can go beyond the powers given by 
the statute to enforce their constitutional powers when acts in contempt invade them. 


The Oklahoma Legislature has enacted a general statute which provides as ‘follows: 
“Punishment for contempt shall be by fine or imprisonment, or both, at the discretion of 
the court.”88 It is apparent that this statute is merely confirmatory of the common law 
power of the courts to punish for contempt and does not attempt to set any limits. 


The states of Kentucky and Virginia have provided by statutes that the court may, 
without the aid of a jury, set the penalty at the maximum set forth in the statute, but 
they further provide that if the act of contempt is one requiring the levying of a heavier 
penalty, a jury must be called in to fix the punishment.®® 

In the recent case of In re Opinion of Justices,“° the New Hampshire Court said, 
“The proposed statutory provision limiting the power of the courts to punish for indirect 
contempts for violation of restraining orders or injunctions to a one hundred dollar fine 
and fifteen days imprisonment is held to be unconstitutional as an infringement upon 
the inherent power of the courts to punish for such acts.” It ‘is interesting to note that 
this was the first legislative attempt in this state to deal in the matter of contempts. 

From the foregoing survey one is led to the inevitable conclusion that statutes of this 
nature have received more favorable treatment than those attempting to define contempts 
previously set out and analyzed. The ground on which such provisions have been up- 
held is that these provisions concern procedural matters only, and do not affect the 
power of the court to punish for contempt.*! 

The third and final question for discussion is whether the legislatures of the forty- 
eight states have provided that a jury trial should be given to those charged with indirect 
contempt. Harry Bridges contended that he should have been tried by a jury rather than 
summarily by the court. His contention was overruled by the California Court. Bridges 
undoubtedly claimed that this constitutional guarantee of a jury trial is the most im- 
portant, that is his dearest right, forced from reluctant medieval monarchs and nobles, 
and made more secure by the abolition of the Court of Star Chamber and the overthrow 
of the Stuarts. In this country trial by jury conjures up remembrances of the struggles 
for freedom against the determination of libels as a matter of law instead of fact. When 
the legislatures at first felt called upon to enter the field of contempts, one charged with 


36. Dig. of Stat. of Ark. (Crawford and Moses) sec. 1485. 

87. 102 Ark. 122, 143 S.W. 909 (1912). 

38. Okla. Ann. Stat., T. 21, sec. 566. 

89. Carroll’s Ky. Stat. Ann., 1930, sec. 1291; Va. Code Ann., 1930, sec. 34524. 
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contempt of a court in any state, whether of a direct or indirect nature, found his sole 
trier to be the judge whose authority he had allegedly flaunted. One would think it 
self-evident that under such an arrangement abuse of the judicial prerogative not only 
was possible but even probable, though in most cases unintentional. When the party 
sitting as judge of guilt and the party offended are one and the same person, there js 
an almost inescapable tendency on the part of such person, by reason of his innate human 
characteristics, to lose the fundamental requirement of one seated upon the bench of 
justice, namely complete impartiality. Without study of the matter, one might easily 
draw the conclusion that one of the first protective steps that would be taken by’ the 
state legislatures would be to provide for a trial by a jury in case of indirect contempts, 
But a search into the codes of all of the states reveals an almost complete absence of 
such legislation. 

Nevada and Colorado have both enacted statutes requiring a jury trial upon de- 
mand of the accused in those cases when the contempt ‘was not committed within the 
view of the court.42 When these two statutes reached the courts of these two states for 
interpretation, they were both held to be invalid as trespasses upon the inherent powers 
of the courts.‘% , 

Oklahoma is the only state that insures a jury trial, upon demand of the party 
charged, in indirect contempt, and this is guaranteed by virtue of a constitutional pro- 
vision. The constitution of Oklahoma provides: “The Legislature shall pass laws de- 
fining contempts and regulating the proceedings and punishment in matters of con- 
tempt: Provided, that any person accused of violating or disobeying, when not in the 
presence or hearing! of the court, or judge sitting as such, any order of injunction, or 
restraint, made or entered by any court or judge of the State shall, before penalty or 
punishment is imposed, be entitled to a trial by jury as to the guilt or innocence of the 
accused. In no case shall a penalty or punishment be imposed for contempt, until an 
opportunity to be heard is given.”44 

The states of Arizona, New York, Massachusetts, Pennsylvania, Wisconsin, Texas, 
and Utah have all provided by statute that a defendant guilty of a violation of an in- 
junction in a labor dispute is entitled to a trial by jury.“5 The Arizona court held such 
a provision to be unconstitutional. The courts of ‘New York, Pennsylvania, Utah, and 
Texas have held such provisions to be proper legislative enactments, while the courts of 
Wisconsin and Massachusetts have not as yet had occasion to consider the matter. As 
was noted earlier in the discussion the states of Virginia and Kentucky have provided 
that if the punishment to be imposed is to exceed the statutory maximum, the accused 
shall be entitled to a trial by jury.47 While the Kentucky Court found such a statute 
to be in accord with the constitutional power of the courts, the Virginia Court disagreed 
and held the statute of that state to be invalid.*® 

Practically every state, while not requiring a jury to sit, does provide for a hearing 
upon an affidavit, and an answer thereto by the party accused before the accused may 
be punished. Then, upon the answer and the evidence, the court or judge determines 
the guilt. 

It has been claimed that, by according the defendant in indirect contempts the right 
to an order to show cause and an opportunity to prepare and present a defense, the 
courts themselves have recognized that there is no necessity for immediate action such 


42. Comp. Laws of Nev., 1929, sec. 8943; Comp. Laws of Colo., 1921, sec. 363. 

43. Pacific L.8. Co. v. Ellison Ry. Co., 146 Nev. 351, 213 Pac. 700 (1923); Fort v. Co-operative Farm- 
ers’ Exchange, 81 Colo. 431, 256 Pac. 319 (1927). 

44. Okla. Const. Art. II, sec. 25. 

45. Rev. Code of Ariz. sec. 4473; Cahill’s Consolidated Laws of N.Y., 1930, sec. 31-7538; Mass. Acts 
of 1935, Ch. 407, sec. 5; Pa. Stat. Ann. (Purdon) sec. 17-2047; Wisc. Stat., sec. 103.60; Rev. 
Civil Stat. of Tex., 1925, Art. 4661, p. 1277; Rev. Stat. of Utah, 10338, sec. ‘49-268. 

46. Supra, note 35. 

47. Supra, note 39. 

48. Richardson v. Comm., 141 Ky. 497, 183 S.W. 213 (1911); Carter v. Comm., 96 Va. 791, 32 
S.E. 780 (1899). 
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as characterizes direct contempts, and that there is, therefore, no reason why the con- 
tempt trial should be of a summary nature without the right of trial by jury. Regard- 
less of this argument the majority of the courts still adhere to a summary trial in in- 
direct contempts. However, there seems to be a tendency to depart from this. 

There have been instances where the accused party has pleaded a constitutional pro- 
vision that the right to trial by jury shall remain inviolate. The New Jersey court*® has 
met this argument with the statement that such a provision means that such a right 
exists only as to those cases in which it was so provided at common law at the time of 
the adoption of the constitution of the state, and that at that time a contempt of Court 
was punished without a jury; therefore, the provision does not extend to cases of con- 
tempt. The Michigan court met this argument with the reply that this provision only 
extended to ordinary trial by jury in civil actions and that a trial for contempt would 
not come within this.5° 

Possibly one of the strongest arguments against the summary trial is the one based 
upon the practical operation of the contempt power, that is, that the judge may be said 
to sit in his own case and cannot divorce himself absolutely from all personal feeling. 
Thus it may be said that the accused is deprived of the right to a fair and impartial 
trial. The argument continues with showing that the judge is not only the prosecutor, 
but also the jury and executioner, and that there is practically no chance for an acquittal, 
for to acquit the defendant would place the judge in a rather embarassing position. About 
the only thing left for the defendant, say the supporters of this, is to make an abject 
apology and pray that the court will be merciful in its punishment. This argument seems 
more academic than real for there have been very few instances, if any, of abuse by the 
judges. Experience, as well as presumption, is against such a position. Nevertheless, the 
hazard still exists. 

How far the legislatures of any and all of the states may feel compelled. or be al- 
lowed to go in this matter of “regulation” before it will be deemed “trespass,” as was 
true in the state of California, remains for the present time an unsettled issue in the 
light of the great social, economic and political struggle for existence. A contempt is in 
every sense an offense against the sovereign state and not against the personality of the 
judge. It is the legislative and not the judicial department of our government that is 
empowered to prescribe standards of social conduct and to say what acts are crimes, 
that is offenses against the state. It is also the legislative department that prescribes the 
consequences to be suffered for the violations of those standards. Yet in a given com- 
munity, when a labor dispute arises, often it is the judiciary, acting through a single 
judge, that prescribes the standard, sits as the sole judge of conformity with it without 
the aid of a representative group of the community called a jury, and with power to 
inflict such punishment as the judge alone deems proper. To those who contend that 
any legislative attempt to regulate the contempt powers of the courts is a trespass, it 
may well be answered that it is the courts and not the legislatures that are guilty of 
trespass of function. 

If Kansas does not have the best possible legislative adjustment of this problem the 
Bar might well deem it appropriate to propose a model draft. 

Puitip E, Buzicx, ’41 
BERNHARD Mok Errenson, ’41 
Rosert Lk JEssEE, ’41 
Anprew H. Hissarp, 41 
Kansas University School of Law. 
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LIABILITY OF MUNICIPAL CORPORATIONS FOR INJURIES 


Originally the liability of governmental units could be summed up in the statement— 
“The King can do no wrong.” ‘This applied equally to the King, to the State in its sov. 
ereign power, and to the subdivisions of the State for Governmental purposes. The 
original rule has been modified in many ways. The United States has permitted itself to 
be sued on a number of counts and has established a Court of Claims to take care of 
such suits. Some of the States have passed statutes setting out the liability of various 
governmental units. Others have held thru their courts that there was a tacit permis- 
sion for the individual to sue, and to recover, in certain types of cases, particularly those 
that involved the proprietary phase of the State’s function in contradistinction to its 
governmental phase. Some States have thus far appeared to recognize but little liability 
on the part of the government to individuals. A phase of governmental liability as ap- 
plied to municipal corporations that shows some interesting, contrasts is that which has 
to do with the injuries resulting from dangerous and defective conditions of public 
property such as roads, buildings, and school houses. 

The recent case of Gibson v. Mendocino County' decided by the California Supreme 
Court on August 21, 1940, shows an extreme to which the State has gone in shifting 
the loss from the individual to society at large. This suit was based upon a California 
statute which is as follows: 


“Counties, municipalities, and school districts shall be liable for injuries to 
persons and property resulting from the dangerous and defective condition of pub- 
lic streets, highways, buildings, grounds, works, and property, in all cases where 
the governing and managing board of such county, municipality, school district, 
or other board, officer or person having authority to remedy such condition of any 
such street, highway, building, grounds, works, or property and failed or neglected 
for a reasonable time after acquiring such knowledge or receiving such notice, to 
remedy such condition, or failed or neglected for a reasonable time after acquiring 
such knowledge or receiving such notice to take such action as may be reason- 
ably necessary to protect the public against such dangerous and defective condi- 
tion.”2 


In this case, Mrs. Gibson and her husband were suing the County because of injuries 
received from a defective door in the County courthouse. The alleged defects were a 
defective automatic closing device and a threshold plate of metal which had worn smooth 
through the years. Plaintiff was crossing the courthouse square on a “short cut” across 
the block and was entering the courthouse when the fire siren blew. This occurred while 
she was in the act of opening the door and approximately above the ‘metal plate. Upon 
hearing the siren she turned around in the doorway, and the door propelled by the de- 
fective closing device struck her from the rear and knocked her down the steps, where- 
upon she was injured. She was awarded $7,000 damages and her husband was given 
$406.75. Thus judgment was sustained by the Supreme Court of the State. 


A number of features of this case are important. The court made no mention of 
a distinction between governmental and proprietary phases of the governmental activity. 
The court specifically stated that it made no difference whether the injured party was 
a business invitee or a mere licensee (Mrs. Gibson was the latter—taking a short-cut 
across the block—enroute to some other destination). The court did not require proof 
beyond all doubt as to the circumstances surrounding the accident. The Plaintiff was 
the sole witness of the accident and how it happened. Mrs. Gibson could not remem- 
ber if she was standing upon the metal plate or merely near to it. The defense picked out 
certain inconsistencies in her testimony, but the court held these to be not vital. The 
defense attempted to show contributory negligence, in that Plaintiff had passed this way 
a number of times before, and knew that the automatic door-closer was not functioning 





. Gib t al v. Mendocino County, 105 Pac. (2d) 105 (1940). 
2: Sot 2, Pub. Liab. Act 1923, Deerings Gen. Laws of Calif., Act 5619. 
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properly and that the steel plate was worn smooth—but forgot these facts momentarily 
when the fire siren blew. 

In summing up, the court said that the theory of the act under which the action 
was brought was not that liability was predicated upon the fact of the dangerous con- 
dition existing, but rather upon the failure to remedy the situation, upon notice thereof. 
Notice was assumed, upon proof that the condition had existed for some months, upon 
proof that two county commissioners had actual knowledge of the worn condition of 
the threshold plate. 

The same injury happening in Kansas would undoubtedly be dealt with in a vastly 
different way. First of all, there is no corresponding public liability statute in Kansas. 
Secondly, the cases reaching the Supreme Court of Kansas show that the Kansas court 
will follow the general doctrine of sovereign immunity until the law-making body 
definitely legislates upon the subject. 

The Kansas Court has repeatedly held that counties are not liable in damages for 
the negligence or wrongful acts of their Boards of Commissioners. While these cases 
do not deal with injuries resulting from dangerous and defective conditions of public 
property, they nevertheless indicate the trend of judicial thought. 

There are, however, four Kansas cases directly in point. These seem to follow the 
same rule of law. In the case of Pfefferle v. Commissioners of Lyons County,‘ a prisoner 
was confined to a damp jail and his health was injured thereby. In a suit for damages, 
the county was held not liable. In the case of Mills v. City of Wichita5 a business- 
invitee was suing for damages caused by an injury from a dangerous step at the mu- 
nicipal airport. The city was again held not liable. 

In the case of McGraw v. Rural High School,® the question was the liability of the 
school district in tort for injuries sustained by a workman employed to assist in erection 
of a high school building. The plaintiff here had a much stronger case than the plaintiff 
in the Gibson case in California, or at least, an additional angle from which to argue 
district liability, in that the plaintiff here was employed by the district. It was contended 
that, since the district had the authority to erect the building and to employ the plaintiff, 
the law of master and servant would apply. Also, it was contended that the erection of a 
school building was not a governmental function, a distinction being made between pro- 
viding school facilities, and making use of provided facilities for educational purposes. 
This was an attempt to place liability upon the district in its private or proprietary sense. 
It was held by the court that the district was not liable. Burch, C.J., said, 


“While the contract of employment created the relation of master and servant, 
the relationship was not created for the private advantage of the incorporators of 
the school district, but to promote general welfare thru education of the young, a 
sovereign function to be exercised under immunity of the sovereign from tort li- 
ability. 
“If the doctrine is a historical anachronism, the legislature should abrogate it. 
The legislature must . . . not the courts . . .” 


Probably the best survey of the law in Kansas on the entire subject, was given by 
Dawson, J., in the case of Woolis v. Verdigris River Drainage District.’ The County 
had a drainage district and certain floodgates had been permitted to become defective. 
Water overflowed and injured the farms of certain truck! farmers who are plaintiffs in 
the case. The Court again held for the defendant district. Dawson, J., gave the following 
summary of the law in Kansas: 


“It is simple textbook law that neither the State itself, nor any of its political 
subdivisions, counties, townships, and the like, can be subjected to liability in 


- Silver v. Clay County, 76 Kan. 228, 91 P. 55 (1907); Isham v. Board of County Commrs., 126 
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. Pfefferle vy. Commrs. of Lyons Oo., 39 Kan. 432 (1888), 17 P 828 (1890). oe 
- Mills v. City of Wichita, 73 P (2d) 1054, 146 Kan. 772 (1937). 
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- Woolis v. Verdigris River Drainage Dist., 116 Kan. 96, 226 P. 244 (1924). 
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damages except where positive statutes so provide. And in general, the legislature 
has been very chary about giving its sanction to anything of the sort. It has al- 
lowed liabilities, under qualification, to be imposed on counties and townships be- 
cause of defective roads and bridges. . . . Cities being full-fledged corporations with 
both private and public attributes are also wrongdoers in some other respects.® But 
mere political subdivisions and quasi-corporations created by the State for its own 
governmental purposes, are never liable on any theory of common law respon- 
sibility for acts or negligence of their officials. Such liability can only be imposed 
by legislative enactment, which is wanting in the present case.” 


‘Thus, it would seem that public liability of municipal corporations in general, in 
Kansas, will be at a minimum until such time, if ever, as the legislature shall decide. 
SHELDON WINGERD, ’41 
University of Kansas Law School. 
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CONSTITUTIONAL LAW—DENIAL OF RIGHT TO VOTE 


The plaintiff, a negro, brought this suit under 8 U.S.C. No. 43 against three regis- 
tration officials to recover $5,000 as damages for alleged discriminatory treatment re- 
sulting from electoral legislation of Oklahoma in violation to the Fifteenth Amendment. 
Judgment was held for the defendants in the United States District Court. On appeal 
to the Circuit Court of Appeals the District Court’s decision was affirmed. The case then 
reached the United States Supreme Court on certiorari, and upon reviewing the de- 
cisions of the lower courts, the Supreme Court reversed them. Lane v. Wilson, (1939) 307 
U.S. 268, 59 Sup. Cr. 872. 

The act (Oklahoma Laws of 1916, Act of February 26, 1916, c 24) which the plain- 
tiff claimed violated his constitutionally guaranteed rights was passed by the Oklahoma 
Legislature in 1916. The motivating force which caused the legislature to enact the 
1916 law was a ruling by the United States Supreme Court in the case of Guinn v. 
United States, (1915) 238 U.S. 347, 35 Sup. Ct. '926, holding the “grandfather clause” 
of the Oklahoma Constitution unconstitutional as a violation of the Fifteenth Amend- 
ment to the Constitution. The 1916 electoral legislation was designed to reach only those 
who did not vote in the 1914 election, at which time the “grandfather clause” was in 
effect. These persons were required by the new act to register during a twelve-day period 
between April 30, 1916, and May 11, 1916, andj if at the end of the twelve ‘days they 
had not registered, they would be permanently disfranchised; provided, however, that 
certain exceptions would be allowed in instances of disability. Those who were per- 
mitted to vote under the “grandfather clause” in the 1914 election were automatically 
registered. The plaintiff failed to register during this period. He then brought this 
action, against the county officials for declining to register him on October 17, 1934. 

The reason given by the United States Supreme Court for holding the registration 
statute unconstitutional was “because it was obviously directed toward the consequences of 
the decision in Guinn v. United States.” The whole question here is whether or not 
there is a factual discrimination against the negro in the forcing of all those who did not 
vote in the 1914 election to register before voting jin, the 1916 and subsequent elections. 
Was the effect of the statute equivalent to discrimination against the colored citizens of 
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Oklahoma as a class in favor of the white citizens? The Court said, “The basis of this 
action is inequality of treatment though under color of law, not denial of the right to 
vote.” It would seem that if such inequality of treatment existed it did so because of the 
method of registration set up (the shortness of the registration period) and not because 
of the factual discrimination alleged and upheld by the Supreme Court in Lane v. Wilson. 


It may be correctly argued that the provisions of the Constitution should receive a 
beneficient and liberal interpretation where the fundamental rights of the citizens are 
concerned. In Wynehamer v. People, (1855) 13 N.Y. 378, the principle was :stated that 
the courts are under a duty to adjudge and give effect to the Constitution when there 
is a palpable invasion of rights secured by the fundamental law. In determining the va- 
lidity under the Federal Constitution of a state statutd or constitutional amendment the 
necessary effect and operation of the statute or amendment may be considered. Mugler 
v. Kansas, (1887) 123 U.S. 661, 8 Sup. Ct. 273. The courts have generally interpreted 
the Fifteenth Amendment with the idea that it does not extend or grant directly the 
right to vote to the negro, but merely that it makes it unconstitutional for ‘a state to dis- 
criminate at its polls because of race, color, or previous condition of ‘servitude. The state 
can control elections in any manner which it may deem proper provided no constitu- 
tionally guaranteed right is violated. United States v. Reese, (1874) 92 US. 214, and 
United States v. Cruikshank, (1874) 92 U.S. 542. The United States Supreme Court 
cannot rule on the wisdom of the state’s action through its legislature in controlling 
elections or classifications for registration so long as the state’s action has not been 
discriminatory. 

The classification made by the Oklahoma Legislature is obviously not discriminatory 
on its face. The line is not drawn between the negroes and the whites, but is drawn 
between those who voted in 1914 and those who did not. Theoretically, just as many 
“negroes” as “whites” might have registered before the 1916 election. Merely because 
most of the “whites” were registered automatically and the “negroes” not, registered, 
and the latter were required to register before voting, the court says that the statute 
resulted in unconstitutional discrimination. It is ‘true that more “negroes” were affected 
by the registration statute than were “whites,” but can it be said that this is a resulting 
discrimination in! violation to the Fourteenth and Fifteenth Amendments? 

In exercising their control over elections the states have used instruments and tools 
in the forms of classifications under literacy tests, intelligence tests, and many others. 
A statute requiring the voter to present a certificate or diploma as ‘evidence of literacy 
was held valid in the case of People ex rel Chadbourne v. Voorhis, (1923) .236 N.Y. 437; 
141 N.E. 907. In Wyoming a person who could not read the Constitution was for- 
bidden the privilege of voting, and to read a copy in a foreign language was not con- 
sidered within the meaning of the State requirement. In Rasmussen v. Baker, (1897) 
7 Wyo. 117, 50 Pac. 819, a statute, requiring an intelligence test (understanding clause), 
was held valid. The court in that case said that the test was of a single nature, that of 
intelligence, and that it applied uniformly and without discrimination to voters of every 
race and color. Trudeau v. Barnes, (1933) 290 U.S. 659, 54 Sup. Ct. 74. It seems highly 
probable that the Supreme Court has gone too far in finding the Oklahoma electoral 
legislation repugnant to the Fourteenth and Fifteenth Amendment. The Court, instead, 
might have easily found that the statute was an attempt to perform the function of 
registration in the easiest, cheapest, and most practical but yet effective way possible. 
Even though the statute was a substitute for the invalid “grandfather clause” and its 
effect was very materially the same, it would seem that the later statute was a step across 
the line of unconstitutionality into the constitutional zone. 

The grounds for the Court’s holding in Guinn v. United States, supra, are'more ap- 
parent and greater. The discrimination can be more easily seen than in the similar 
holding in the principal case. In the Guinn Case the Court said, “No time need be spent 
on the question of the validity of the literacy test considered alone, since as we have 
seen, its establishment was but the exercise of the State of a lawful power vested in it, 
not subject to our supervision, and indeed its validity is admitted.” The natural effect 
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of the literacy test alone would have been very similar to the result achieved by the 
registration statute of 1916. There were additional grounds in the Guinn Case, the char- 
acteristics of which resemble, but very faintly, the facts of the Lane Case. 

To be very practical, one would be more nearly correct in saying that the negroes 
could and would comply with the requirements in the later Oklahoma registration statute 
than to any requirements of literacy tests. The latter requirements would seem to be 
more discriminatory against the negro since more negroes could then walk and talk 
than could read and write. (Reference here is made only to the negroes who were sup- 
posedly discriminated against in that state and at that time.) True, the negroes repre- 
sented the majority of the persons required to register under the 1916 registration statute, 
but this can easily be explained by the fact the legislature wanted to facilitate the ease 
of securing a list of those entitled to vote. “The “white” list and a small portion of the 
“black” list, those who could vote under the “grandfather clause,” had been secured and 
all that remained to be done was to secure the list of the remaining “would be” voters. 

The Court (in Lane v. Wilson, supra) appears to have based its decisions entirely 
upon a discrimination which it believed to have arisen from the mere fact that registra- 
tion was required. The Court did not find it necessary to discuss any discrimination 
arising because of the shortness of period for registration. We must infer from this that 
such grounds were not tenable. 

Joun J. ZreGELMEYER, *41 
Howarp H. Dunnam, Jr., 41 
Lawrence M. Sicmunp, ’41 

University of Kansas School of Law. 
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Floyd Hobbs, of Holton, passed on early 
in August. He was found dead in bed; a 
heart ailment seemed to be the cause. Tom 
Kennett, District Judge at Concordia, died 
September 3 of about the same kind of an 
attack. Both will be missed in bar circles. 


Jim Smith and Earl Hatcher have sep- 
arate offices. Earl stayed in the old loca- 
tion, while Jim went up on the twelfth 
floor into one of the most elaborate offices 
I know of—the architect who designed the 
building built this office for his own use 
before Jim got it. It is wonderfully well 
appointed. 

Speaking of offices, Jim Huddleston and 
Pete Pierson’ have a new layout in Ottawa 
—new front, new rooms, and new ideas. 
Jim lost the nomination for County Attor- 
ney to Bert Newland, the present incum- 
oq No opposition on the other ticket for 

rt 

F. G. Lariaux, a recent graduate of 
Washburn, has opened an office in Augus- 
ta. Looks like a good boy and acts like he 
my his onions. I hope he joins the State 

ar. 

Paul Lindenbaum and Gale Moss are 
both battling away for the County Attor- 
neyship. The former is a Democrat and the 
latter is his Republican opponent. 

Judge George Benson is busy campaign- 
ing as Democratic nominee for District 
Judge against M. A. Merten of Augusta, 
for the Second Division job. Carl Ackar- 


man, of Sedan, has no opposition for Judge 
of Division One in the same district. 

Bill Calkins says he has no opposition 
for Probate Judge of Butler County. “Good 
old Bill”—he just doesn’t want any op- 
position—he likes his job. 

Paul Balding has left El Dorado for Mos- 
cow, Idaho, where he hopes to take the bar 
and practice eventually. He now has a job 
with an insurance company. 

Charley Heilmann has “bunked” in with 
Bob Taliaferro at El Dorado for the time 
being. 

Clay Carper, of Eureka, seems to keep 
busy with his campaign for the speakership 
of the House. Clay and Paul Wunsch of 
Kingman will battle this out during the 
winter. 

Pat Pedroja has made two trips to Cali- 
fornia this summer because of deaths in his 
family. Pat says Eureka always looks good 
when you get back. 

S. F, Wicker has finally retired from the 
practice upon his eighty-third birthday and 
is tapering off at the Masonic Home in 
Wichita. Fine old gentleman. 

Jack Savage has opened an office at Win- 
field. He has just graduated from Wash- 
burn. 

Jim McDermott has his office all re- 
done—built-in cases and furniture all re- 
finished—new aspect from the outside and 
new viewpoints from the inside. These 
built-in shelves are the berries. 

Johnnie Herlocker is busy campaigning 
for County Attorney on the Republican 
ticket, while Chan Jarvis seeks reelection to 
the House. 

Kirke Dale and Art Walker finished 
close up to each other in; the State Senate 
race from Cowley County, Kirke coming 
in just a mite ahead of Art. 











206 


Jim Taggart has gone in with his father, 
Earl Taggart, at Wellington, Jim being one 
of the last crop of recruits. 

John Bradley has been and still is con- 
fined to Doc Hatcher’s Hospital — since 
August 1. John has been taking orders 
from the doc. Looks like John is gaining 
and will, I know, soon be out and on his 
way. 

Bert and Mrs. Church have just returned 
from Boston where they both attended the 
American Legion Convention. Mrs. Church 
confided that she carried the applause when 
Bert made a speech, and when she yawned, 
it meant he had talked long enough. I am 
just wondering what would happen if she 
got lost somewhere in the crowd, and Bert 
couldn’t find her. 

Logan Lane and John Potucek are in 
the general election for County Attorney. 
Both are hopeful and fearful, Logan being 
the Republican nominee and John uphold- 
ing the New Deal, at least as far as the of- 
fice he seeks is concerned. 

Bob Cobean seems to be assured of his 
office as Probate Judge of Sumner County. 

Ray Cobean has won out for the Repub- 
lican nomination in Pratt County in a 
three-cornered race, the other two corners 
being Myron Steers and Billy Hampton. 
He now faces a guy by the name of Geist 
in the general election. 

W. E. Kretsinger died on October 1o in 
Emporia. He was one of the oldest prac- 
titioners in the Lyon County Bar. 

Harry Colmery is in Chicago, directing 
the Bureau of Republican Speakers spon- 
sored by the American Legion. As I get 
it, Harry will make several talks himself. 

John Gernon, of Hiawatha, having, as he 
states, “developed a high sense of the art 
called discretion,” has followed the oil play 
up into Nebraska. I saw him recently in 
Falls City. 

Roy Nelson finds time to play in the Hia- 
watha golf tournament. This is somewhat 
of an added accomplishment. 

Harry Miller, a candidate for the office 
of County Attorney, and Chet Ingels, of 
Hiawatha, are making plans to get into 
active military training, both being officers 
in the Guards. 

Bob Finley, of Hiawatha, is just com- 
pleting his new home, which he hopes to 
move into by the middle of September. 
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John Buehler, of Atchison, won the Re- 
publican nomination over his nearest rival 
by sixty-seven votes. He now faces Jim 
Lowry in the general election for the of- 
fice of County Attorncy. 

From the same town, Karl Root cornered 
the Republican nomination for the House, 
while Phil Shrack grabbed the nomination 
for Probate Judge. Gerald Foley retained 
his seat in the City Court. The Atchison 
Bar love their politics and do a good job of 
campaigning. 

Vince Hiebsch and Bill Wertz have 
moved from the eighth floor to the sixth 
floor of the Schweiter Building into new 
offices, the Government having taken over 
the eighth floor. Kenneth Pringle did like- 
wise. 

George McGill, Tom Elcock, and Harry 
Castor have made new arrangements in 
their firm. Vic Rogers has his own office, 
having moved over to the Bitting Building 
some time ago. 

Bill Tinker, of Hart, Porter & McDonald, 
married Miss Jean Wall, daughter of Paul 
Wall—he of the firm of Wall, Winsor & 
Boyer—all of Wichita. Congratulations, 
Bill. 

George Ball has moved his office in the 
Brown Building down to the fourth floor 
from the eleventh. George has a cozy little 
office along with Henry Martz. Henry took 
the Compensation Commission over to the 
new quarters. John Darrah, who was in 
with George Ball, has transferred his ac- 
tivities over to the Fourth National Bank 
with Dale Kidwell. We understand Doc 
Burch is making some changes in his set- 
up too. 

Bert Faulconer, of Arkansas City, just 
got back from a month’s trip through the 
East, spending two weeks at Ann Harbor. 
He tells an interesting story of a trial he 
heard where the defendant in a damage 
action was not present in Court because he 
had been convicted in a previous criminal 
trial and was resting in jail. Bert did not 
understand how the defendant could be a 
party to the suit and not be present. 

Frank Theis is busy running for County 
Attorney of Cowley County. The boys in 
Arkansas City say Frank may win. The 
boys in Winfield say John Herlocker has 
the best go. 

Clayton Brenner has moved into a larger 
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office in the same building in Olathe—an 
office vacated by the death of Mr. S. D. 
Scott. Murray Hodges has moved into the 
office vacated by Clayton Brenner. 

Howard’ Payne has withdrawn from the 
State Senatorial race, he being the Demo- 
cratic nominee. 

A youngster just passed the bar whose 
home is in Independence, and he chose 
Olathe as a place to open. His name is 
Herbert Lodge. Looks like a good boy in 
a good town. Hope he does well. 

Barney Sheridan and Perry Bishop 
formed a partnership some time ago. I 
just learned of it today while in Paola. 

Don McQueary and Carl Shawver are 
putting on quite a race for County Attorney 
of Miami County, Shawver being the Dem- 
ocratic nominee and McQueary, of Osa- 
watomie, being the Republican. 

Someone should open an office at Yates 
Center. Leo Mills has been ordered to re- 
port for duty, he being an officer in the 
Guards. White was killed this summer in 
Colorado. Harold Fabe is in Eureka. And 
Mack Karr has retired from his office and 
practice. Four gone and going, looks like 
one or two should get in. I will give any 
youngster the dope if he will write me. 

Paul Lackie and W. C. Vasinger have 
opened an office in McPherson. Both boys 
are June “goods.” They have what it takes 
and ought to get along well. The Bar 
welcomes them. 

Bert Carothers has gotten himself mar- 
ried—seems to have not only a domestic 
appearance but a contented look. 

Russ Anderson and John Brandon are 
running neck and neck for County At- 
torney. John was in Ashland trying a case 
the day I spent in McPherson. 

Sid Nye and Lloyd Ruppenthal are bat- 
tling along for State Senator. I saw Sid 
in McPherson—Rupp’s territory. Sid did 
say he hoped to cut himself some clover 
in the other fellow’s pasture. I want to see 
Sid and find out how it can be done. All 
I have been getting in anyone’s pasture is 
“weeds.” 

Elmer Goeing has left Herb Sizemore 
and gone back to the farm. The Goeings 
have several places Elmer looks after. Herb 
says he quit about the time the office got 
to going. 

Shad Janicke and Olin Scott, of Winfield, 
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were in Wichita about election time. One 
may celebrate and the other lament. I 
don’t know at this writing just who will 
do what. I wonder. Scotty did say that 
Harold Harrick had a new story. 

Charley Rooney played a very stellar 
part in an amateur play, “Kiss the Boys 
Goodbye.” The show was a grand suc- 
cess, particularly due to the fact that 
Charley had an opportunity to express his 
appreciation for the “love that Roosevelt 
had for him”’—a greater love hath no 
man! You tell ’em, Charley. 

Charley went duck hunting with Paul 
Steinway. The ducks flew—they followed 
the ducks — and eventually the ducks 
landed on a private pond. Then the law 
closed in, Charley explains. But all ended 
well. 

Sam Bartlett has gone and turned Will- 
kie-Democrat. Hurrah for Sam—at last he 
sees the light. Andy Schoeppell says he 
has been working on Sam, though I doubt 
it. At any rate, I did see Andy working 
on Jack Jones, who, by the way, is an 
unwashed Democrat held over from the 
previous administration—I hope he too sees 
the better way. Sam wrote a piece of litera- 
ture that all unreconstructed Democrats 
should read; it is really worth perusing. 

Scott Pfuetze, of Manhattan, has been ill 
at home for the last three months, and from 
appearances he will be down for another 
three months. An ailing lung seems to be 
his trouble. Speedy recovery, Scott. 

Bob Womer of Manhattan gave birth to 
a young daughter the latter part of Septem- 
ber. The father and child are doing well, 
I ‘assume due to the care the mother gives 
them both. 

Bob didn’t tell me this. I heard it: Sev- 
eral weeks ago a very plain looking old 
couple found Bob at the court house while 
he was busy in a trial. They explained 
that! a sister of the lady had died, leaving 
a house and a little plot of ground. They 
wanted to sell the place to pay burial ex- 
penses. Bob investigated and found some 
$20,000 on deposit, and three farms, all of 
which went to his clients as a surprise. 
Incidentally, what looked like a dollar 
client turned out to have something. 

Harold Hughes, of Manhattan, tore him- 
self away from his office long enough to 
take a trip to Kansas City. 
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Bob Schermerhorn and E. B. Skinner are 
running for the office of County Attorney 
and Probate Judge respectively — without 
opposition—in Geary County. 

This war business is making quite a 
place out of Junction City. The Bar there 
seems to think it might make some law 
business, ‘all of which they ,need. 

I. M. Platt is candidate for the state 
legislature. They say he is as good as 
elected. 

Armine Weiskirck, of Topeka, had an 
increase in his family—a son born in July, 
named Dan. I saw the pride and joy. He 
seemed to be docile of disposition and light 
of complexion—sort of looks like his 
mother. Seems that our elated father cele- 
brated to such an extent he stubbed his toe. 
Rumor has it that an infection caused the 
trouble, but those who know think other- 
wise. At least mother and son came home, 
leaving Armine in the hospital. 

Earl Hatcher has been home a couple 
of days with a cold, leaving his office in 
the hands of his very capable “sec,” with 
the aid of Bart Griffith, who -has moved 
down into the same suite with Earl. Bart 
brought along with him, his own very cap- 
able secretary. I know all is well in the 
office. 

Bill Burris has left Claude Bryant at 
Independence and has opened his own of- 
fice in the Bank Building. From general 
appearances, he seems to be doing all right. 
Good luck, Bill. 

Duke Kimble of Independence has re- 
tired from the practice and joined the 
Army at Leavenworth. I understand he 
is in the coast artillery. I do not know 
why he would go to Leavenworth for this 
particular branch of the service, but I guess 
Duke will make it all right. He usually 
manages. 

Kirke Veeder, of Independence, bought 
two buildings on Main Street, tore them 
down and rebuilt a new and modern build- 
ing. The K.G. & E. occupies the lower 
floor and Kirke the upper. The lower 
floor is air-conditioned, streamlined and 
fixed up with blue mirrors and fluorescent 
light fixtures. It really is quite a place. The 
upper floor Kirke has taken over as an of- 
fice and living quarters, he being a bach- 
elor. The apartments are furnished in the 
last word. The walls are French grey, 
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dusty pink, and oyster white. Twilight 
blue seems to dominate one room. The 
gadgets you pull and push would take a 
week’s instruction to get out of the library, 
It’s really something—built-in shelves, ad- 
justable for all sizes of books. Kirke ex. 
tends an invitation to “you all” to come in 
and see him. Seriously, it is worth while 
just to see the office of tomorrow. 

Charley Bauer and Charley Carpenter 
are battling for the County Attorney’s of- 
fice at Fredonia. Both boys hope to suc- 
ceed, and both, are working. 

D. J. Sheedy, of Fredonia, is Democratic 
nominee for State Senator. He is working 
hard and says he enjoys the campaign— 
likes to meet people. Nice going, Judge. 
I hope the outcome is as rosy as the view- 
point. 

John Dalton, of Sedan, had trouble get- 
ting a Willkie club organized there. Un- 
daunted, he moved it into his office—and 
how. 

Morris Johnson, of Salina, is a candidate 
on the Republican ticket for State Senator 
from Ottawa and Saline counties. 

Forrest Horton seems to be convinced 
he can be County Attorney. He is the 
Democratic nominee in Saline County. 

C. B. Dodge, Jr., of Salina, was on a 
business trip to Topeka the day I spent in 
Salina. 

Dean McIntyre and John Rugh seem to 
be running a dead heat for County At- 
torney in Dickinson County, so enthused 
and anxious are both boys to win. Rumor 
has it that John Rugh worked two town- 
ships in Saline County before he realized 
he had ‘crossed the line. When he was so- 
liciting a vote, the voter told him he had 
promised Forrest Horton his ballot for the 
same office, and that’s how John discov- 
ered where he was. 

Bill Scott, of Herington, is the Demo- 
cratic nominee for District Judge and is 
opposing the Honorable Cassius M. Clark, 
of Peabody. Bill says Judge Clark promised 
to resign and help him in his election, but 
neglected to say which election. Bill, the 
Democratic nominee, after hearing Roose- 
velt’s nomination at the Democratic Na- 
tional Convention in Chicago, decided that 
there was only one indispensable man— 
and it isn’t Judge Clark. 
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What should the pay of a District Judge be? Is Kansas out of line in paying its public officials 
from Supreme Court and Governor on down? Who would really expect an attorney general, with the 
qualifications he should have, to make an expensive campaign for election just for the emoluments of 
the office? 


oO 





These questions and many more were brought to my mind this past summer while visiting with old 
lawyer friends in New York, Ohio, Illinois and other states. Former associates in school seemed quite 
impressed when informed that I had served as District Judge for fifteen years. But, oh, how that im- 
pression suffered when told the salary of a district judge in Kansas was $4,000 (whole dollars) a year. 
Did seem a little small when associating with judges of the same functions in other states receiving from 
eight to twelve thousand dollars a year. How can you get by? How can you afford to serve? These 
were frequent questions. Of course the answer was very simple like this, “Well you know we in Kansas 
have but few wants. We live the simple life and we consider the honor |equivalent to the salary which 
really makes our salaries eight thousand a year.” And do you have opposition for the office?, they 
asked. And the answer “Oh, yes, you see we have a lot of folk who want to make sacrifices foo.” 





oO 


I don’t know whether you get the point or not. I don’t know whether I will be serving after Jan- 
uary. Only the voters of the eighteenth district know that. But while I am still serving I am going to 
say what I am not afraid to say. That is that the governor, attorney general, supreme court and dis- 
trict judges and members of the legislature, these officers at least, ought to quit being -afraid of por 
litical consequences and do something about it. Why should a member of the legislature be compelled 
each session to lie about his stamps, etc., in order to get enough to pay his expenses while in Topeka 
or taking the other alternative of having to accept emoluments from other sources? Now understand 
these officials will continue to get along on their pay, and live within their incomes, but they will not 
be able to live as people of other states would expect them to. 





oO 


Another thing I found, and investigation continued over into Ontario, that lawyers are not at all 
happy about the law practice situation. They have discovered that high lawyer officials such as presi- 
dents, governors, etc., have spent more time seeing that the lawyer ‘was deprived of his usual lines of 
practice than most anything else. Creation of semi-courts and boards where legal ability is needed and 
totally disregarded, where justice should rule as guided by principles handed down through the centuries 
and finds itself not only blinded but secreted in hidden corners, have done more, so they say, to destroy 
confidence in the legal profession than all the malpractice, all the unethical practice ever used or even 
dreamed of. It’s a sad state of affairs, so say the lawycrs. What are they going to do about it? Not 
much it seems when the profession is itself tearing 'down and destroying itself just as fast as it can. 
Lawyers everywhere are looking for new avenues of revenue and employment. They are not averse to 
working but are very much without work. We in Kansas should not bemoan conditions too much and 
neither would we expect to go elsewhere and better ourselves. It isn’t being done. 


oO 





Somehow I feel that the legal profession will right itself. However this is just wishful thinking. 
There is very little upon which to base the feeling. Perhaps like in Germany after World War No. 1 
we will find salaried and professional men poverty stricken charges of the state, hated and uncared for. 
Now you paint a brighter picture. 
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A question I have been asked quite frequently is what Kansas is going to do about gambling. Now 
I do not know that Kansas is going to do anything about it or that Kansas wants to do anything about 
it—except perhaps spend its money that way. Day after day I have watched at fairs, church bazaars, 
lawyers’ gatherings, picnics, corner stores, etc., etc., hundreds engaged in the art of trying to get some- 
thing for nothing. It seems to be ingrained in most everyone. Everybody seems to get a lot of enjoy. 
ment out of it—rich and poor—black and white—men and women and children. Concede that it js 
not the best attitude but with most everybody busily engaged who is going to do anything about it and 
how? As lawyer to lawyer I am asking you what a lot of tolk have been asking me. 





That suggests another problem, and a very grave one. What are we as lawyers. going to do about 
little children of fourteen to sixteen who get their papas’ high-powered cars and whisk down the road 
at seventy miles per hour? When papa’s attention is called to it he most likely gets: mad and says it is 
none of our business. Maybe so. Maybe not, unless we hapjen to remember that other people are using 
the road and actually have some rights. Just asking you, that’s all. 


on 
oO 





Lawyers are rather prone to leave responsibilities to others. But don’t get the idea that lawyers do 
not measure up to their obligations when real occasion calls. For instance the present draft. So far as 
I know not a single one has failed or even hesitated to give of his time, learning and ability in helping 
to put the draft into operation. 


~~ 





Too, lawyers are preparing to take their places in the ranks and spend a year in preparation for 
future emergencies. If war should call us out, and of course we hope that it will not, lawyers will be 
found in the front just as they were in the late war. 


vo 





Probably the one who does least for the courts is the judge who is always discrediting other judges. 
Why is it that so much jealousy and high-hattedness: has to exist? For years such a situation among 
federal judges of this section was a constant topic among lawyers and to some extent still is. The fed- 
eral court likes to look down on the state court, the state court upon the county and city courts, and so 
on. Then they like to consider of each other that the other is certainly most inferior. How humanity 
runs through us all, in some smaller, in some bigger streams! It would be wonderful if we could first 
see our own frailties as our fellow lawyers see them and profit by it. The lawyer thinks the judge some- 
times forgets how he had to struggle in the practice on his way iup. He doesn’t, but he takes delight 
in concealing his feelings. Often when he is trying to reach down and help a struggling lawyer he is 
accused unjustly. It’s akin to that feeling a son sometimes has when he says his father does ‘not under- 
stand him and soon he feels that father is not interested in him when father is all the time wearing his 
heart out trying to figure some way to help his boy meet the hard places of life.. Could we but be 
understood! 





o 


Yes we tried. We put on a bold and serene face when we were torn by the unknown trials of life, 
unknown to our fellows. We could not tell. But we could bear the burden and the pain while no one 
knew we suffered. Have you ever had that feeling of hopeless and helpless desire just to be understood, 
just to be what you really are, nothing more, nothing less? 
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Carry Onl! 


One of the common sense rules of our day is never 
to leave a job half finished. In all the varied ac- 
tivities around us, we hear and see the command, 
“ “ 

Carry Onl 


If you have a working law library containing stat- 
utes, digests and reports “Carry On—with Shepard's 
Citations.” 


This service is complete, accurate, easy to use—and 
a marvelous time and labor-saver. Quick as a 
fash, it shows you the judicial and legislative his- 
tory of the authorities you have located in your 
statutes, digests and reports. 


We have conscientiously made Shepard's Citations 
as good in every respect as any law book can be 
built—so that when the command comes, “Carry 
On” we can do so with the feeling that we are 
giving the best. 


And we have so carefully organized this service 
that it is available at a surprisingly low cost to 
each subscriber. 


Shepard's Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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THERE IS PRIDE IN PREPARATION 


Phe Kind of Preparation that Counts 


The lawyer who with the assistance of CAMERICAN 
Jurisprudence refreshes his memory on the rules in- 
volved, the exceptions, the limitations, the majority 
and minority views and the reasons for those views, 
experiences not only the pride of preparation, but 
also the thrills of being able to bring to bear all 
factors involved in his problem. 

The special summer offer now in force should be 
investigated before the new fall terms take effect. 
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THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rechester, New York 


BANCROFT-WHITNEY COMPANY 
Sam Franeisce, California 
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Pressed for time to find a precedent? 
Use the 


“ONE-MINUTE METHOD” 


for finding the elusive case-in-point 
ee @ 


DETERMINE THE “FACT” WORDS IN 
YOUR CASE 


Then 


Refer to these same words in 


WORDS and PHRASES 


PERMANENT EDITION 


In One Minute you will find all decisions in 
which the meaning of the fact words in your 
case were at issue. 


Thousands of progressive Lawyers have learned 
from experience that this convenient, certain 
method for finding the law is a tremendous aid 
in research as well as a real time-saver. ~ 
@e@ e 
Ask for full details 
Including sample pages illustrating the 


Words and Phrases “One-Minute” Method 
of Case Finding 


West Publishing Co. Saint Paul, Minn. 
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Now GAS Gives You the Most 
Beautiful Ranges Ever Designed 











Modern Gas Ranges 
Cook as Well as They Look! 


Modern Gas Ranges bring you every latest im- 
provement to make cooking easier . . . faster... 
cleaner. But that isn’t all! In addition they are so 
smart—so handsome they'll give your whole kitchen 
an “air.” 


You'll fall in love with their simple, modern 
lines. The convenient flat tops—the burner covers 
that provide extra working space when burners are 
not in use. You'll be delighted with the smartly 
styled accessories—condiment sets, lamps, clocks. The 
graceful handles that harmonize with the sleek lines 
of the range—the gay touches of color. 


But remember, the beauty of a Modern Gas 
Range is more than skin deep! For all its good looks, 
you'll find it the most efficient, economical and satis- 
fying cooking appliance you ever used. 


See the many beautiful new models at your Gas 
Company sales room or at your Gas Appliance 
Dealers. 




















THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY @ 




















Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 


Two-Channel Radio 

Circulating Ice Water 

Complete Electrical Outlets 
Showers Over All Baths 

Bed Reading Lamps 

Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 














The JouRNAL 








There's 


an Easy Way 
to Do Everything/ 


Regardless of what you have to do, there is an easy way 
and a hard way. The easy way to see is with plenty of light. 
That is a simple truth. Yet the majority of offices and homes 
have only a fraction of the light that scientists say we need 
for safe seeing because this almost obvious fact has not been 
called to their attention. 


Plenty of good:light cuts down on eyestrain and resulting 
fatigue. It keeps efficiency high so that information can be 
absorbed more quickly . . . so that more work can be done 
with less possibility of errors. And good’ light cuts down the 
headaches and jumpy nerves that so often come from eye- 
strain. 


Yes, both you and your employees will benefit from light 
conditioning in your offices. And the cheerful, modern air 
of good lighting will make a fine impression on your clients. 


Call for a KG&E lighting expert today! He'll give your 


office or home a complete lighting survey. He'll show you 
where light will do the most good and how to get it there 


quickly and inexpensively. There’s no charge or obligation 
for this service. So call today! You can’t afford not to! 


KANSAS % ELECTRIC COMPANY 
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E men who aided Alexander 
‘I Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even ia 
the form of organization, of your tele- 


e phone service. 
Things a. 
Bat himself, the young inventor... 


you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 


improvements to the telephone art. 


not know... sige agi 


Tsomas A. Watson, making with his 


about your own hands the first telephones . . . to- 
day his place is filled by the great 


T l h shope of Western Electric Co., which 
€ ep one supplies at a saving the materials 
needed in the Bell System. 


e@ a aoe 

Garpnme G. Hussanp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


Ia an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTMNWESTERN BELL TELEPHONE COMPANY 
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IMPORTANT-—KEEP THIS AD 


COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES FILE 
Including New Statement of —_ Full Cloth, per Volume________ $2.25 


wie | SRE SIS leg Cpmcpinesgics $1.75 
Two to Four Sets, each_.----_. 1.50 Full Buckram, per Volume---_-_-_ 2.75 


Four or More Sets, each__----- 1.25 | Full Leather, per Volume---_-_-- 4.75 
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NATURAL PREFERENCE 


* 
is given the advertisers in The Journal by the attorneys of Kansas. 


Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 
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The Journal Publication Office 


319 South Market Wichita, Kansas 
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